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Ir may be appropriate, at this time, to 
congratulate the Supreme Court of the 
United States upon the centennial anni- 
versary of its organization recently cele- 
brated with solemn and impressive ceremony 
in New York city, the home of its infancy. 
But it seems even more in order to congratu- 
late the people of this country upon the 
possession of a tribunal, which for one 
hundred years, in the midst of perils at and 
incident to its birth, and the natural growth 
of population and resources, called upon to 
decide the gravest questions that can be 
presented to any earthly tribunal, has 
always maintained itself in dignity and in the 
conscientious discharge of high duties. As 
lawyers and as citizens we should have a just 
pride in the history and glory of this great 
court which fitly represents the majesty of 
the law, in its loftiest attainment. 


$$$ 


Tue Illinois courts manifest a disposition 
to take issue with the now well known de- 
cision of the United States Supreme Court in 
White v. Cotzhausen, as to what acts, out- 
side of the instrument of assignment, but 
forming a part of the same transaction are 
illegal preferences within the prohibition of 
the Illinois statute. A recent decision— 
Farwell v. Nilsson—by the appellate court 
of that State takes the position that the Vol- 
untary Assignment Act of 1877 does not 
render void a preference unless it be written 
in an assignment or created by such instru- 
ment or device, and under such circum- 
stances as authorize it to be read into the 
assignment and treated as void as being part 
thereof. It will be remembered that in 
White v. Cotzhausen (28 Cent. L. J. 334), 
the United States Supreme Court, in con- 
struing the same statute, held under the 
claimed authority of previous rulings of the 
Illinois and other courts that where an in- 
solvent debtor transfers all or substantially 
all his personal property to a part of his 
creditors in order to provide for them in 
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preference to other creditors, the instrument 
or instruments by which such transfers are 
made, whatever their form, will be held to 
operate as an assignment, and consequently 
void under the statute. In other words, the 
Illinois court allows a debtor to make any 
preferences he pleases, provided he avoids 
the fatal mistake of making an actual assign- 
ment. Under its rulings it is an easy matter 
for one, having the intention to quit busi- 
ness and surrender his entire estate to cred- 
itors, to defeat such a result by simply 
omitting to make a formal assignment and 
by including the whole of his property in 
conveyances, bills of sale, mortgages and 
transfers to the particular creditors whom he 
desires to prefer. As Mr. Justice Harlan 


‘aptly remarks: ‘‘Shall a failing debtor be 


allowed to employ indirect means to accom- 
plish that which the law prohibits to be done 
directly ?”’ 

The Illinois view of the statute may be 
justified by the weight of authority in that 
State, as claimed by the appellate court, but 
such a view strikes us as unsound, and in 
the words of Judge Gary, who dissented, 
calculated ‘‘to prevent a total disregard of 
the object and spirit of the Voluntary Assign- 
ment Act.’’ 

The Supreme Court of Dakota has lately 
taken a tilt at this question (Straw v. Jenks, 
43 N. W. Rep. 941), and in an exhaustive 
opinion, reviewing all the authorities, follows 
the law of White v. Cotzhausen. 





We have heretofore made mention of the 
action taken some time ago in New York to 
test the constitutionality of the act lately 
passed in that State, providing for execution 
by the agency of electricity instead of by 
hanging. The ground was taken that the 
mode of punishment was ‘‘cruel and un- 
usual,’’ within the meaning of the constitu- 
tional inhibition against such punishment. 
The judge before whom the case was first 
brought arrived at the conclusion from the 
evidence adduced before him that there is at 
present no judicial knowledge that death by 
electricity is so prolonged and painful as to 
justify the courts in holding it to be a ‘‘cruel 
and unusual’’ mode of punishment. His de- 
cision has now been affirmed by the general 
term of the New York Supreme Court. The 
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latter court said that, although the method 
provided by law was in a sense unusual, 
there was no common knowledge that it was 
cruel. As a matter of fact the evidence 
attainable was all the other way. As is 
known the method provided was adopted on 
the report of a commission appointed to in- 
vestigate the subject, and to recommend the 
most humane practical method known to 
modern science of carrying into effect the 
sentence of death. It is understood that an 
appeal will be taken from this decision, but 
the chances are that it will be sustained by 
the court of last resort. On page 137 of this 
issue will be found the views of an able cor- 
respondent, who argues against this innova- 
vation in executions. Though not disposed 
to agree with him in his conclusions, we 
realize that there is considerable to be said 
on his side of the question. But with all 
that said, the fact remains that no punish- 
ment could be more ‘‘cruel’’ than the present 
one, though it can be claimed with reason 
that it is not ‘‘unusual.’’ Those who are 
interested in this question will find in State 
v. Driver, 78 N. C. 423, a collection of cases 
on the subject of what is a ‘‘cruel and un- 
usual punishment.’’ 








NOTES OF RECENT DECISIONS. 


A question of conflicting jurisdiction be- 
tween State and federal courts, and involving 
the question of the jurisdiction of the latter 
court over estates of deceased persons came 
before the Supreme Court of the United 
States in Rio Grande R. Co. v. Vinet, 10S. 
C. Rep. 155. There it was held that where 
property has been levied on to satisfy a 
judgment in a federal court, it is thereby 
brought within the custody of the court, and, 
by the death of the debtor before its sale, a 
State court does not acquire probate jurisdic- 
tion to administer on it as part of the debtor’s 
estate. Mr. Justice Field says: 


The jurisdiction of a court of the United States, 
once obtained over property by being brought within 
its custody, continues until the purpose of seizure is 
accomplished, and cannot be impaired or affected by 
any legislation of the State, or by any proceedings 
subsequently commenced ina State court. This ex- 
emption of the authority of the courts of the United 
States from interference by legislative or judicial 
action of the States is essential to their independence 





and efficiency. Iftheir jurisdiction could in any par- 
ticular be invaded and impaired by such State action, 
it would be difficult to perceive any limit to which 
the invasion and impairement might not be extended. 
To sanction the doctrine for which the executor ap- 
pointed by the probate court of the parish of Orleans 
contends, would be to subordinate the authority of 
the federal courts in essential attributes to the regula- 
tion of the State,—a position which is wholly inadmis- 
sible. The principle declared in reeman v. Howe, 
24 How. 450, and in Buck v. Colbath, 3 Wall. 334, both 
of which have, from their importance, attacted special 
attention from the profession, in effect determining 
the question presented here. * * * It is earnestly 
contended that this doctrine cannot apply where the 
property brought under the control ofthe federal 
court has by the subsequent death of the debtor be- 
come, under the statute of Louisiana, the subject of 
administration in the probate courts of the State. The 
doctrine, as declared in the cases cited, does not ad- 
mit of any exception to the jurisdiction of the Cir- 
euit Court of the United States in such cases. 
Indeed, if an exception could be made in cases in the 
probate court, it might be made in other cases. 
Special jurisdiction in particular classes of cases might 
be authorized, so as to take a large portion of subjects 
from the jurisdiction of the federal courts. When 
property is seized to satisfy a money judgment of the 
United States court, and thus brought within its 
custody, itfis appropriated to pay that judgment, and 
the court cannot surrender its jurisdiction over the 
property until it is applied to that judgment, or that 
judgment is otherwise satisfied. Only the part re- 
maining after such appropriation goes, upon the death 
of the debtor, into the probate court as his assets. 
All proceedings under a levy of execution have rela- 
tion back to the time of the seizure of the property. 
Freeman vy. Dawson, 110 U. S. 264, 270, 4 Sup. Ct. Rep. 
94. 


We do not question the general doctrine laid down 
in Yonley v. Lavender, 21 Wall. 276, 279, 280, to the 
effect that the administration laws of a State are not 
merely rules of practice for the courts, but laws 
limiting the rights of the parties, and will be observed 
by the federal courts in the enforcement of individual 
rights, and that those laws, upon the death of a party, 
withdraw the estate of the deceased from the opera- 
tion of the execution laws of the State, and place them 
in the hands of his executor or administrator for the 
benefit of his creditors and distributees. But that 
doctrine only applies where the property has not been, 
previous to the death of the debtor, taken into custody 
by the federal court upon its process, and thus specific- 
ally appropriated to the satisfaction of such judgment. 
In this case, had Gomila died before the property in 
question had been seized upon process issued upon a 
judgment against him, the doctrine of the case cited 
might have been applicable. We do not recall any 
case now where the federal courts have not paid re- 
spect to the principle that all debts to be paid out of 
the decedent’s estate are to be established in the court 
to which the law of his domicile has confided the 
general administration of estates, and that judgments 
against the deceased, unaccompanied by a seizure of 
property for their satisfaction, stand in the same 
position as other claims against his estate, and are to 
be paid in like manner. The jurisdiction of chancery 
to enforce the equitable rights of a non-resident 
creditor in the case of maladministration or non-ad- 
ministration of the estate of a decedent stands upon a 
different principle (Payne v. Hook, 7 Wall. 425); the 
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rule prevailing, as stated in Hyde v. Stone, 20 How. 
170, 175, that the jurisdiction of the courts of the 
United States over controversies between citizens of 
different States cannot be impaired by the laws of the 
State which prescribe the modes of redress in their 
courts or which regulate the distribution of their 
judicial power. , 

Nor is there anything in the doctrine of the exclusive 
jurisdiction of the federal court to dispose of the 
property in its custody without any intervention of 
the probate court, until its judgment is satisfied, that 
ip any way trenches upon that doctrine, equally well 
established, that where a State and a federal court 
have concurrent jurisdiction over the same subject- 
matter, that court which first obtains jurisdiction will 
retain it to the end of the controversy, either to the 
exclusion of the other, or to its exclusion so far as to 
render the latter’s decision subordinate to the other,— 
a doctrine which, with some exceptions, is recognized 
both in federal and State courts. Wallace v. McCon- 
nell, 13 Pet. 136, 148; Taylor v. Taintor, 16 Wall. 366. 
870. 


Tose who have followed the recent rul- 
ings of Speaker Reed in the House of Repre- 
sentatives on the subject of a ‘‘visible 
quorum”’ will find the case of Rushville Gas 
Co. v. City of Rushville, 23 N. E. Rep. 72, 
decided by the Supreme Court of Indiana, 
interesting and instructive. It was there held 
that a resolution may be legally adopted by 
the vote of three of the six members of a city 
council, where the other three are present, 
but refuse to vote, as the vote of the ma- 
jority of the quorum present is_ effective. 
The court says: 

The meeting at which the resolution was adopted 
was a regular one, attended by all the members of the 
common council, and all who voted at all voted in 
favor of the resolution. The question, therefore, is, 
does the fact that three of the members present de- 
clined to vote authorize the conclusion that the reso- 
lution was not legally adopted? In our judgment, it 
does not. The rule is that if there is a quorum pres- 
ent, and a majority of the quorum votein favor of a 
measure, it will prevail, although an equal number 
should refrain from voting. It is not the majority of 
the whole number of members present that is re- 
quired. All that is requisite is a majority of the 
number of members required to constitute a quorum. 
If there had been four members of the common coun- 
cil present, and three had voted for the resolution, 
and one had voted against it, or had not voted at all, 
no one would hesitate to affirm that the resolution was 
duly passed; and it can make no difference whether 
four or six members are present, since itis always 
the vote of the majgrity of the quorum that is effective. 
The mere presence of inactive members does not im- 
pair the right of the majority of the quorum to pro- 
ceed with the business of the body. If members 
present desir: to defeat a measure, they must vote 
against it, for inaction will not accomplish their pur- 
pose. Their silence is acquiescence, rather than 
opposition. Their .refusal to vote is, in effect, a 
declaration that they consent that the majority of 


the quorum may act for the body of which they are 
members. 





The rule we have asserted isa very old one. The 
doctrine is thus stated by one of the earliest writers on 
municipal corporations: ‘After an election has been 
properly proposed, whoever has a majority of those 
who vote, the assembly being sufficient, is elected, al- 
though a majority of the entire assembly altogether 
abstain from voting, because their presence suffices to 
constitute the elective body, and if they neglect to 
vote it is their own fault and shall not invalidate the 
act of the others, but be construed an assent to the 
determination of the majority of those who do vote.” 
Willcock, Mun. Corp. pt. 1, § 546. In a recent Ameri- 
can work it is said: ‘‘Those who are present, and who 
help to make up the quorum, are expected to vote on 
every question, and their presence alone is enough to 
make the vote decisive and binding, whether they 
actually vote or not. The objects of legislation cannot 
be defeated by the refusal of any one to vote when 
present. If eighteen are present, and nine vote, all in- 
the affirmative, the measure is carried, the refusal of 
the other nine to vote being construed as a vote in the 
affirmative so far as any construction is necessary.’’ 
Horr. & B. Mun. Ord. § 43. The principle involved is 
asserted in many cases. State v. Green, 37 Ohio St. 
227; Launtz v. People, 113 Ill. 187; County of Cass v. 
Johnston, 95 U.S. 369; St. Joseph Tp. v. Rogers, 16 
Wall. 644; State v. Renitk, 37 Mo. 270; Everett v. 
Smith, 22 Minn. 53; Oldknow v. Wainwright, 2 Bur- 
rows, 1017; King v. Beliringer, 4 Term R. 810; In- 
habitants v. Stearns, 21 Pick. 148. 


We cannot agree with appellant’s counsel in the 
construction which they place upon the words of 
Judge Dillon found in § 279 of his work on Municipal 
Corporations, for as we read what the author says, it 
is directly against the appellant. What is said by 
Judge Dillon is this: “So if a board of village trustees 
consists of five members, and all or four are present, 
two can do no valid act, even though the others are 
disqualified by interest from voting, and therefore 
omit or decline to vote; their assenting to the measure 
voted for by the two will not makeit valid. If three 
only were present, they would constitute a quorum; 
then the votes of two, being a majority of the quorum, 
would be valid; ceriainly so, where the three are all 
competent to act.” In the first sentence Judge Dillon 
refers to cases where there is not a quorum present, 
because there is not the requisite number of qualified 
members in attendance. He is speaking of the effect 
of the presence of disqualified persons in that 
sentence, not of the-effect of a vote of the majority of 
a quorum composed of qualified members of the body. 
In the last sentence he speaks of a case where there is 
a qualified quorum present, and he instances such a 
case as we have here, for here four would be a 
quorum, and, according to his rule, three of the four 
could adopt a measure if there were no opposing 
votes. The case referred to by the author in support 
of the proposition embodied in the first sentence 
quoted is that of Coles v. Trustees, 10 Wend. 658. In 
that case three of five town trustees were disqualified 
from voting, and there was, of course, no quorum of 
competent members, and consequently, no capacity to 
act. The court said: ‘“‘The act requires three out of 
the five, ora majority, to make a quorum. If there 
were but three present, then the votes of two, being a 
majority, would be valid. Here were five trustees, 
three of whom were incompetent to vote, by the act; 
and being so, it seems to me, so far as the vote was 
concerned, they were not trustees for any purpose.” 
It is obvious therefore, that no such case was before 
the court as that now before us; for here all the 
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members were present, and the measure was adopted 
by a majority vote of the quorum. One of the cases 
cited in support of the proposition contained in the 
second sentence of the section qucted by us is that of 
Warnock v. City of Lafayette, 4 La. Ann. 419, wherein 
it was held thata statute requiring a two-thirds vote 
to pass a measure meant two-thirds of the quorum 
present, and not two-thirds of the entire membership 
of the city council. Another case citedis Buell v. 
Buckingham, 16 Iowa, 284, in which the opInion was 
written by Judge Dillon himself, and where it was 
held that a majority of a bare quorum may bind the 
corporation. The opinion quotes with approval from 
the opinion of Lord Mansfield in Rex v.. Monday, 
Cowp. 538, this language: ‘‘When the assembly are 
duly met, I take it to beclear law that the corporate act 
may be done by the majority of those who have once 
regularly constituted the meeting.’? The opinion also 
approves Chancellor Kent’s statement that ‘ta major- 
ity of the quorum may decide.” 2 Comm. 293. The 
decision in the case of State v. Porter, 113 Ind. 79, 14 
N. E. Rep. 883, lends no support to the appellant’s 
argument, and the reasoning of the court is strongly 
against it. The point actually decided was that no 
act could be lawfully done unlessa quorum was 


present, but it was said: “The general rule is that 


when a council or collective body, consisting of a 
given number of members, is authorized by statute to 
do an act, or to transact business, authority is thereby 
given to that body to act upon the subject committed 
to it, or to transact the business which it is authorized 
to conduct, whenever a majority of the members 
thereof are lawfully present. Cush. Parl. Law, § 247. 
The body cannot act without the presence of a 
quorum, and the act of the quorum is the act of the 
body. State v. Wilkesville Tp., 20 Ohio St. 288; Mc- 
Farland v. Crary, 6 Wend. 598. 


The logical sequence, from the premises thus laid 
down, is that the vote of the majority of the quorum 
present is effective. In Hamilton y. State, 3 lnd. 452 
this court quoted with approval the statement of the 
court in Downing v. Rugar, 21 Wend. 182, that ‘where 
the authority is public, and the number is such as to 
admit a majority, that will bind the minority after all 
have duly met and conferred together;” but denied 
its application, because the statute required all the 
members of the body to be present at its meetings, 
and all were not present. The doctrine of Hamilton 
v. State is therefore not opposed tothe later cases, 
but, on the contrary, isin harmony with them; for it 
recognizes the general rule that, where the statute 


does not otherwise provide, a majority of the quorum | 


may, when a quorum is present, lawfully transact 
business. The case of State v. Edwards, 114 Ind. 581, 
16 N. E. Rep. 527, is notin point; for what was. there 
decided is that a county auditor had no right to vote 
upon a resolution, although he had a right to vote in 
case an effort to elect a county superintendent results 
inatie. It would not benefit the appellantif we 
should hold that the councilmen present, and not vot- 
ing, did,in effect, oppose the resolution, and, cer- 
tainly, the utmost that can, with the faintest tinge of 
plausibility, be claimed is that their votes must be 
counted as against the resolution. It is inconceivable 
that their silence should be allotted greater force than 
their active opposition would have been entitled to 
have assigned it had it been manifested. If we should 
assume that their votes are to be counted against the 
resolution, then the mayor had the casting vote, and 
he gave itin favor of the measure by declaring the 
resolution adopted. This isso expressly decided in 





‘Small v. Orne, 79 Me. 78,8 Atl. Rep. 152. But we 
think that the law is as stated by Willcock, and that 
the members present and not voting assented tothe 
adoption of the resolution. 


Street railway companies would do well 
to take note of the cases of Barrett v. Market 
St. Cable Ry. Co., 22 Pac. Rep. 859, de- 
cided by the Supreme Court of California 
and Morgan v. Jersey City & B. Ry. Co., 18 
Atl. Rep. 904, decided by the Supreme Court 
of New Jersey. In the former case it was 
held that a conductor on a street car must 
furnish to passengers change to a reasonable 
amount and that a five dollor gold piece is 


such a reasonable amount. The court says: 

But it does not follow that the passenger may ten- 
der any sum, however large. If he should tender a 
$100 bill, for example, it would be clear that the car- 
rier would not be bound to furnish change. The true 
rule must be, not that the passenger must tender the 
exact fare, but that he must tender a reasonable sum, 
and that the carrier must accept such tender, and 
must furnish change to a reasonable amount. The 
obligation to furnish a reasonable amount of change 
must be considered as one which the law imposes 
from the nature of the business. Section 2188 of the 
Civil Code provides that “‘a passenger who refuses to 
pay his fare, or to conform to any lawful regulation of 
the carrier, may be ejected from the vehicle by the 
earrier.”” The question is whether the findings show 
a refusal to pay,—whether the tender of a $5 gold- 
piece was suflicient. 

It is claimed by appellant that the establishment of 
the rule contended for by the respondent would lead 
to greatinconvenience, and make it the duty of the 
carrier of persons for hire in street-cars to provide its 
conductors with sufficient small coin to doa general 
exchange business with all passengers; thus requir- 
ing the company to intrust, toa class of employees 
who are usually of no pecuniary responsibility, large 
sums of money. Itis further said that ifthe tender 
of a $5 gold-piece is a tender of the amount actually 
due, and the’conductor is bound to receive it and re- 
turn $4.95 to the passenger, the same principle would 
apply to the offer by the passenger of $10 or $20 in gold 
or currency. With the question of convenience, how- 
ever we have nothing to do, except in so far as it bears 
upon the question whether the amount tendered was 
a reasonable sum, such as the carrier was bound to 
accept. It does not follow, if it be established asa 
rule, that $5 is a reasonable amount to be tendered to 
aconductor, that $20 or $50 is also a reasonable 
amount, and must be accepted. The fears of the ap- 
pellant are based upon the assumption that passen- 
gers generally will contumaciously, to avoid the pay- 
ment of fare, and require the companies to carry them 
free, offer coin of a large denomigation. But these 
fears, wethink, can safely be set aside upon the 
theory that a question like this will, es is usual, settle 
itself by a spirit of mutual accommodation between 
earrier and passenger. It is a well-known fact that 
the $5 gold-piece is practically the lowest gold coin in 
use in this sectiou of the country. 

The case upon which the appellant relies (Fulton v. 
Reilroad Co.,17 U. C. Q. B. 428,) is not quite in point. 


In the New Jersey case it was held that a 
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* 
genuine silver coin, worn smooth by use, 
not appreciably diminished in weight, and 
distinguishable, is a legal tender for car fare ; 
and, if ejected for refusal to make other pay- 
ment, the passenger may have an action for 
damages. The court says: 

By the act of March 3, 1875 (Rev. St. U.S. § 3586), 
“‘the silver coins of the United States shall be a legal 
tender, at their nominal value, for any amount, not 
exceeding five dollars, in any one payment.” By the 
act of January 9, 1879 (Supp. Rev. St. U.S. 488), the 
holder of any of the silver coins of the United States 
of smailer denomination than one dollar may, on pre- 
sentation of the same in sums of $20, or any multiple 
thereof, at the office of the treasurer of the United 
States, receive thereof lawful money of the United 
States. Section 3 increases the legal tender of silver 
coin to the sum of $10, instead of $5, under the pre- 
vious statute. In section 3585 of the Revised Statutes, 
the gold coins of the United States are made a legal 
tender in all payments at their nominal value when 
not below the standard weight and limit of tolerance 
for the single piece; and, when reduced in weight be- 
low such standard and tolerance shall be a legal ten- 
der at valuation in proportion to their actual weight. 
The limit of tolerance for gold coin referred to is found, 
in sections 3205 and 3511, to be, when reduced in 
weight, by natural abrasion, not more than one-half 
of 1 per centum below the standard weight prescribed 
by law, after a circulation of 20 years, as shown by 
the date of coinage, and at a ratable proportion for 
any period less than 20 years. This particularity in 
the limitation and allowance as to gold coin is not 
foundin the case of natural arbrasion in silver coins. 
This differenceis very noticeable and important ina 
question of statutory construction and legislative in- 
tention. It seems by these statutes that so long as 
a genuine silver coin is worn only by natural abrasion, 
is not appreciably diminished in weight, and retains 
the appearance of a coin duly issued from the mint, 
itis a legal tender for its original value. U. S. v. 
Lissner, 12 Fed. Rep 840. The coin in question in this 
case was shown in court to the jury. Jt does not ap- 
pear in the evidence to have been so worn that it was 
light in weight, or not distinguishable as a genuine 
dime. With no limitation put upon its circulation by 
the government, it would seem that none was in- 
tended, so long as it was not defaced, cut, or muti- 
lated, and was only made smooth by constant and long- 
continued handling, while being circulated as part 
of the national currency. 


A Question of damages caused by tele- 
phones wires was presented to the Supreme 
Court of Michigan in Chaffee v. Telephone ’& 
Telegraph Const. Co., 43 N. W. Rep. 1064. 
It is there laid down that one who erects a 
building by the side of telegraph and tele- 
phone wires, which are on his own land, 
makes no protest against the maintaining of 
the wires, allows his tenant in the building to 
use one of the wires for business purposes, 
and thus goes on for years, making no com- 
plaint whatever, cannot recover of the owner 
of the wires for losses on the building by fire 





which might have been averted but for the 
hindrance to the work of the firemen occa- 
sioned by the wires. The court says: 


I can see no legal or equitable reason why the plaint- 
iff, tacitly assenting to the maintenance of the wires 
in this alley, by allowing his tenant to use a telephone 
connected therewith, and by permitting them to re- 
main there without the least objection, should be al- 
lowed, after this fire, to place the damage, or any part 
of it, uponthe defendant, nor can I find any law to 
sustain his action. It is contended by the counsel for 
plaiutiff that the maintenance of the wires in the al- 
ley was a nuisance, and a continuing one from day 
to day, each continuance being a new nuisance; that 
thé defendant was liable to the plaintiff in an action 
at law for the obstruction of the alley every day, up to 
and including the day ofthe fire; and that therefore 
the acquiescence of the plaintiff for one or more days 
cannot be used to infer au implied license for its con- 
tinuance another day. The following cases are cited 
to support this contention: Reid v. City of Atlanta, 
78 Ga. 528; Gray v. Gas-Light Co., 114 Mass. 149; Rail- 
road Co. v. State, 20 Md. 157: Pettis v. Johnson, 56 
Ind. 189. These cases do not meet the question pre- 
sented here. Failure to protest against a nuisance 
for a long space of time will prevent an action to abate 
it, upon the principle that each day of its continuance 
isa new nuisance; and many courts hold that the 
right to maintain a nuisance can never be gained by 
prescription. But I can find no authority anywhere, 
and [should doubt it being good law ifI did find it, 
that will permit a man to build by the side of these 
telegraph and telephone poles and wires, without any 
protest or demur whatsoever against their standing 
there, when they are on hisown land, and go on for 
years, without finding any fault whatever, and allow 
a tenant to use one of the wires for business purposes 
in his building, and then, whena fire arises, and the 
poles are found to hinder the firemen in their work 
of extinguishing it, charge up to the corporation 
maintaining these poles the loss occasioned by such 
fire. To do this would be to violate one of the plain- 
est principles of justice; and the law, in my opinion, 
will not permitit. I do not doubt the right of Mr. 
Chaffee to have moved at any moment to abate this 
nuisance, hut while he acquiesced in it, and virtuailly 
was using it, or deriving some benefit from it, through 
a tenant in his building, he cannot be permitted to re- 
cover damages because of its maintenance upon his 
premises. If there can be any assent which is not 
shown by express words, the plaintiff assented to the 
continuance of these poles upon his premises, and 
such assent was not a question for the jury. It was 
shown without dispute by his own testimony. There 
was clearly,to my mind, an implied assent that the’ 
poles might remain there, and no hint anywhere, not 
even in his testimony on the trial, that he ever consid- 
ered them a nuisance until they were demonstrated to 
be so by the fire. Until sumething was done by Chaf- 
fee to notify the defendant that he found some fault 
with the maintenance of these poles in the alley, he 
could not recover demages for their being there. 


CaMPBELL, J., dissented, maintaining that 
whatever may be its effect as a circumstance 
on the question of damages, there can be no 
doubt of the right of any land owner ‘to sue 
for some damages for any encroachment on 
his property rights. Delay in complaining 
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may sometimes cutoff a right. to sue in equity, 
but nothing short of statutory limitations can 
bar a suit at law; and where a wrongful 
entry or intrusion is made without license or 
permission, no license can be legally deter- 
mined from inaction. There is some diffi- 
culty in ascertaining the precise effect of the 
wires in connection with the fire. But such 
difficulty is no defense to an action, and a 
wrong-doer, and not the injured party, must 
bear this difficulty. Whether the danger of 
interference with putting out fires is a nat- 
ural one, to which damage may be attached, 
is at least a question for the jury. 


A NOVEL phase of the law pertaining to 
libel and slander and what constitutes privi- 
leged communications, appeared in the case 
of John W. Lovell Co. v. Houghton, 22 N. 
E. Rep. 1066, decided by the Court of Ap- 
peals of New York. There it was held that 
a published statement that the publication by 
plaintiffs of certain books, on which the orig- 
inal copsright had expired, was an infringe- 
ment of a copyright on a later edition of the 
books, of which defendants were, and for a 
long time had been, publishers under a con- 
tract with the author, is a prima facie privi- 
leged communication, though the later copy- 
right proves to be invalid. In an action for 
libel by publishing such charge, where the 
evidence showed that both plaintiff and de- 
fendants believed in the validity of the later 
copyright, and defendants testified that they 
acted without malice, and solely to protect 
their interests, and plaintiff did not- attempt 
to show that defendants acted in bad faith, 
and there was no other proof of malice, the 
complaint was properly dismissed. The 
court says: 

When the facts upon which the defendants base 
their claim of privilege is challenged by the plaintiff, 
-it then becomes the duty of the courtto submit the 
question to the jury, under proper instructions, to 
determine the existence or non-existence of the facts 
upon which the privilege is sought to be founded. 
But where, as in this case, the facts upon which the 
claim of a privileged communication is sougbt to be 
established are uncontradicted, upon the court rests 
the duty of determining, as a matter of law, whether 
the communication be privileged or not. Did the 
court rightfully determine that question? Judge 
Folger said, in Hamilton v. Eno, that “the occasion 
that makes a communication privileged is when one 
has an interest in the matter, ora duty in regard to 
it, or there is a propriety in utterance, and he makes 
a statementin good faith to another, who basa like 


interest or duty, or to whom a like propriety attaches 
to hear the utterance.” 81 N. Y. 116. Such an occa- 





. 
sion is where a communication is fairly made by a 
person, inthe discharge of some public or private 
duty, legal or moral, or inthe conduct of his own 
affairs, in a matter where his interest in concerned. 
White v. Nicholls, 3 How. 266. In Klinck v. Colby, 
supra, the defendants, having been. defrauded of a 
large amount of goods, and having probable cause to 
believe that plaintiff was a party to the fraud, signed 
apaper in which they stated that they had been 
“robbed and swindled” by plaintiff and others, and 
agreed to bear equally the expense of prosecuting the 
offenders criminally. The court held, asa matter of 
law, that the exhibition of the paper to an agent of 
one of the parties defrauded, for the purpose of pro- 
curing the signature of the principal, was privileged. 
In Wren v. Weild, L. R. 4 Q. B. 730, an action of the 
same general character as this, the plaintiff sought to 
establish his case by showing the invalidity ot the 
patent, which, defendant asserted, justified the publi- 
eation of which plaintiff complained. In that case, 
Blackburn, J., says: “But we think that as soon as it 
was shown in evidence that the defendant really had 
a patent right of his own, and was asserting it, the 


’ occasion privileged the communieation, and the plaint- 


iffs were bound to prove such malice as would sup- 
port the action.’”? In Hovey v. Pencil Co., supra, the 
court says: “Ifthe defendant, believing itself to have 
an exclusive patent, issued such a notice in good faith, 
asa warning to dealers, against an invasion of its 
rights, itin so doing would only have discharged a 
moral obligation, and satisfied the demands of fair 
dealing. In such a case, a mistake onits part as to the 
validity of its right would not have rendered it liable 
to an action.” 


“Tf, in an action for slander of title, the defendant 
produce the deed under which he made the assertion 
of title, the communication is privileged, and the 
plaintiff must fail, unless he goes further, and proves 
that the defendant knew that the deed was worthless, 
and made the publication with sueh knowledge. So, 
ifan authoror book publisher obtain a copyright, 
and thereafter asserts that the same book,- published 
by some other person, is unauthorized, such publica- 
tion will be held to be a privileged communication, 
and its privileged character cannot be taken away by 
proof that it was not the subject ofa copyright. The 
actual existenee of a copyright under which the claim 
is made will afford protection to the claimant until the 
plaintiff shall have proven that the ciaimant had know- 
ledge of its invalidity, and therefore acted in bad faith. 
In the case before us, the plaintiff proved that in the 
year 1882 it published cheap editions of ‘‘Hyperion’”” 
and “‘Outre- Mer;”’ that immediately thereafter the de- 
fendants published an advertisement in the Evening 
Post and Publishers’ Weekly, charging that the’plaint- 
iff’s books infringed a copyright which they claimed 
still existed in latter editions of such works. The re- 
sult of such publication greatly diminished plaintiff’s 
sales. On the part of the defendant’s it appeared that 
they and their predecessors had been for a longtime 
the publishers of the works of Mr. Longfellow, under 
contract with him with respect to the same, and the 
copyrights thereof; that at the time of publication com- 
plained of they were publishing editions of ‘‘Hype- 
rion’ and ‘‘Outre- Mer,” as revised by Mr. Longfellow, 
and for which a copyright had been obtained in the 
year 1869; that, before making the publication com- 
plained of, they caused an examination of the books 
issued by plaintiff to be made, and found them to con- 
tain words and expressions which were notin the 
original editions, but were in the revised editions,— 
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‘words and expressions which, with others, formed 
the basis for Mr. Longfellow’s claim for the copy- 
right obtained. It is quite clear that such proof privi- 
dJeged the communication, and the learned court was 
right in so deciding. The plaintiff could not destroy 
the privilege by proof that the copyright was improp- 
erly allowed, or that the works, as revised, were not 
the subject of copyright. The fact that the copyright 
actually existed, and that Mr. Longfellow and his 
publishers claimed exclusive rights thereunder, and 
asserted them, privileged the occasion, and the plaint- 
iff thereupon became burdened with the necessity of 
proving express malice. 

This, we think, it failed todo. It did not attempt 
to prove that the defendants knew that the “revision,” 
so called, was not the subject of a copyright, and that, 
therefore, their assertion of a right, as against the 
plaintiff, was made in bad faith, or that they had any 
other motive than that of protecting their supposed 
interest, and that of Mr. Longfellow. On the other 
hand, the defendants’ positive testimony is to the ef- 
fect that they believed they had a copyright; that they 
acted without malice, and their sole object was to pro- 
tect their own rights and those of Mr. Longfellow’s 
family. It seems to be quite apparent from the testi- 
mony that not only did the defendants believe in the 
efticacy of the copyright to protect the alterations and 
changes contained in the revised editions, but that the 
piaintiff, at the time of publication, entertained the 
same opinion. “Hyperion” was originally published 
in 1839, ‘‘Outre- Mer,” in 1835; so that in 1882 the terms 
of copyright had expired; the limit of the time, with 
renewal permitted, being 42 years. Plaintiff deter- 
mined to publish cheap editions of these works. It 
could not find a copy of the early edition of ‘‘Hyper- 
ion’ ia New York city. A copy of the later edition 
was thereupon obtained, and the plaintiff’s president 
sent his brother to the library of Harvard University, 
where a copy of the edition of 1839 was preserved, 
with instructions to so alter the later edition as to 
make it an exact copy of the first. This he attempted, 
but as it subsequently appeared not very successfully, 
todo. Why did the plaintiff take so much trouble in 
order to procure an exact copy of the early edition? 
But one answer is suggested by the testimony before 
us, for the reason that the plaintiff, as well as the de- 
fendants, believed in the existence and validity of the 
copyright, in so far as the later alterations and revis- 
ions as made by Mr. Longfellow were concerned. 
Unfortunately, Mr. Lovell did not accomplish the 
task assigned him with thoroughness, aud when plaint- 
iff’s edition was published it was found to contain 183 
variations from the original edition. They had been 
made by Mr. Longfellow, and constituted a part of the 
ground of his claim for copyright. They were at once 
discovered by the defendants, who because of their 
relations to the subject, were privileged to make the 
publication complained of. And the plaintiff is with- 
out redress, in the absence of proof of express malice 
on the part of the defendants in its publication. 


Tuat carriers are liable for goods destroyed 
by a mob has been declared by the Supreme 
Court of Texasin Gulf, C. & S. F. Ry. Co. 
v. Levi, 12 S. W. Rep. 677. The court says: 


There was no contract which attempted to limit the 
common-law liability of the defendant as carriers of 
freight from another State into this State; hence it is 
to the common law that we must look for the princi- 





favor of the carrier. 





ples governing the case. Rev. St. art. 277. What, then, 
are the principles governing the case made by defend- 
ant’s answer? It seems to be well settled that common 
carriers are insurers of property received by them for 
transportation, and at common law are liable for all 
losses, except such as are caused by the act of God, 
public enemies, the fault of the party, and inherent 
defect in the property itself. 8 Wood, Ry. Law, 424. 
Can it be said that a mob—an assembly of strikers and 
rioters—are public enemies? We think not. There 
have been many definitions given of the phrase “pub- 
lic enemy,’ and itis universally understood to mean 
some power with whom the government is at open 
war. Pirates are included because they are at war 
with all mankind, but thieves, robbers, and insur- 
gents are not. 2 Abb. Law Dict.; Story, Bailm. 338; 
Cook v, Gourdin, 2 Nott & McC. 19; Bouv. Law Dict. 
term, ‘‘Public Eaemy;” Express Co. v. Womack, 1 
Heisk. 256. Atanearly day our court declared the 
law upon the subject, as understood in this State, in 
the case of Chevallier v. Strahan, 2 Tex. 122, from 
which we extract the following: ‘“‘What, then,’ the 
court asks, “are the responsiblities of a common car- 
rier? Heis liable for all losses except such as may 
arise from the act of God or the enemies of the coun- 
try or the fault of the party complaining. [Citing 
Dusas v. Murgatroyd, 1 Wash. C.C. 13-17; Smyrl v. 
Niolon, 2 Bailey, 422; 2 Kent Comm. 597; Story, 
Bailm. 330.] Heisan insurer against all losses not 
embraced in the excepted cases. As is well expressed 
in the dissenting opinion of Mr. Justice Nott, in Cook 
v. Gourdin, 2 Nott & McC. 19: ‘No force, however 
great, no accident, however inevitable, no fraud, how- 
ever beyond his control, will excuse him.’ He is li- 
able, not only for losses occasioned by secret theft or 
embezzlement, but for those inflicted by highway 
robbery, by the spoliations and outrages of mobs, ri- 
oters, and insurgents. The most resistless and de- 
structive conflzgration, if occasioned by human agency, 
without any negligence whatever on the part of the 

carrier, will furnish no valid ground of exemption. 
Story, Bailm. 338.” In commenting upon the doc- 

trines of the foregoing case in Philleo v. Sanford, 17 
Tex. 231, our supreme court said: “It is unnecessary 
to repeat here the doctrines of that opinion. They 
are so clearly and firmly settled by the uninterrupted 

current of decision in the English and American 
courts as any principles of the law can be. They are 
not to be overturned or shaken by anything short of 
legislation.”” We see no reason why this doctrine 
should not be upheld inthe present state of affairs. 
Riots and mobs growing out of “strikes” or other 
causes may become more common, and may more of- 
ten interfere with the carrier’s business, and on that 
account the risk of such interference may be more 
certainly incurred by the carrier; but this can be no 
reason for changing the principle of liability. The 
law puts the risk upon the common carrier, and not 
upon the shipper, and in this State, at least, it must 
remain there until the legislature relieves against it in 
The character of our legislation, 
and the tone of our decisions, indicate that the prin- 
ciple and policy of the law as it has been before an- 
nounced should be sustained, and that the risks of 
carriage by public carriers should not be transferred 
from the carrier to the public except in cases already 
named. Our statute will not allow a contract which 
is to be wholly performed within this State to relieve 
the carrier of his common-law liability. Rev. St. art. 
278. The courts of some of the States have relaxed 
the strict common-law principle of liability, so that a 
strike of the company’s employees, who abandon their 
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employment, and hy force prevent a railway company 
from using its road and carrying on its business, will 
excuse the company for loss by detention of goods so 
caused. Geismer v. Railroad Co., 102 N. Y. 563, 7 N. 
E. Rep. 828; Railway Co. v. Hollowell, 65 Ind. 188; 
Railroad Co. v. Bennett (Ind.), 6 Amer. & Eng. R. 
Cas. 391; Railroad Co. v. Hazen, 84 Ill. 36. In this 
State we are bound to hold tothe common-law prin- 
ciple. Our legislature has so declared (Rev. St. art. 
277), and we are not at liberty to go beyond it. 








ARBITRATION, INCIDENTAL TO CON- 
TRACTS OF INSURANCE. 





Policies of insurance now form one of the 
largest class of contracts in use, and perhaps 
find their way before the courts for construc- 
tion or the determination of differences un- 
der them oftener than any other in the com- 
merce of our country, covering every phase 
of personal and physical disability ; following 
death under any circumstances; including 
nearly every property interest, and made 
upon conditions meeting the demands of 
either the insurer or insured, they are fruit- 
ful sources of disagreement, especially of 
minor questions. Nearly all of them pro- 
vide for submission to arbitration, differ- 
ences that may arise between the parties in 
case of loss. 

Origin.—This practice, it is said, can be 
traced to the infancy of insurance, and orig- 
inated in a laudable desire to avoid the vexa- 
tion, delay and expense of litigation relating 
at least to any question less than liability 
under the.policy. 

Scope of Submitting. Clause.—In many in- 
stances, much more frequent in the early 
history of insurance, it was sought to re- 
quire all matters! of difference that arose, to 
be first referred for arbitration; but the 
courts as early and as often held such a 
stipulation of no binding force,’ and the rule, 
as applied in a later case, was adhered to, 
when the question arose over the non-payment 
of a sum stipulated to be paid.* Various 
reasons are given for withholding the force 


1 May on Insurance, § 492; Phillips on Insurance, §§ 
865 and 1941. 

2 Phillips on Ins.,§ 1941; May on Ins., §§ 492 and 
493; Gray v. Wilson, 4 Watts. (Penn.)*41; Lauman v. 
Young, 32 Pa. St. 810; Ins. Co. v. Morse, 20 Wall. (U. 


8.) 445; Cobb v. N. E. Mut. Ins. Co., 6 Gray (Mass.), , 


191; Rowe v. Williams, 97 Mass. 163. (Cases cited in 
note.) 

8 Lutro Tunnel Co. v. Segregated Belcher Min. Co., 
7 Pac. Rep. 271, 19 Nevada, 121; Gladstone v. Osborne, 
2 Car. & P. 550. 





of such a provision, and the ones underlying 
most decisions are two, viz: That it would 
be against public policy,‘ and that it would 
substantially oust courts of jurisdiction over 
them ;' and it is aptly suggested in a decis- 
ion® given credit as possessing high judicial 
merit and a long established precedent, that 
it would be creating the ludicrous position of 
compelling a party to resort to the courts to 
enforce a provision to keep out.’ 

The fair result of the authorities is, that if 
the contract is in such terms that a reference 
to a third person is a condition precedent to 
the right of the party to maintain an action, 
then he is pot entitled to maintain it unt 
that provision is complied with; but if on 
the other hand the contract is to pay the loss 
with a subsequent contract to refer the ques- 
tion to arbitration, contained in a distinct 
clause collateral to the other, then that con- 
tract for reference shall not oust the court of 
jurisdiction. The distinction is clearly 
traceable among the decisions of the courts 
of high repute, between an agreement to sub- 
mit every matter in dispute, which would in- 
clude the question of liability under the 
policy, and any uther difference subservient 
to the right to recover in an action. 


Agreement Operative and Inoperative.— 
The agreement not to sue being dependent 
upon the agreement to arbitrate, if the latter 
never becomes operative by the expressed 
desire® of the party in whom the option rests, 


4 Cobb v. Gray, Jd. 

5 Hunger on Ins., 351; Angle on F. & S. Ins., § 354; 
Flauds on Fire Ins., 632; Mitchel v. Ves. Jr., 136; Trott 
v. City Ins. Co., 1 Cliff. 439; Stephenson v. Ins. Co., 54 
Me. 55; Old 8. L. & D. D. Co. v. Com. U. A. Co.,5 
Pac. Rep. 232 (66 Cal. 253); Adams v. Ins. Co., 11 Pac. 
Rep. 627 (70 Cal. 198); Allegre v. Maryland Ins. Co., 6 
Har. & J. 408; Robinson v. George’s Ins. Co., 17 Me. 
181; Hill v. Hollister, 1 Wils. 129; Amesburg v. Bon- 
ditch Ins. Co., 6 Gray, 696. 

6 Scott v. Avery, 20 Eog. L. & Eq. 327. 

7 Yeomans v. Guard F. & M. Ins. Co., U. S. Cir. Ct. 
Dis. of N. J.5 Ins. L. F. 858, 3 Cent. L. J. 792; Lau- 
balum vy. Anchor M. Ins. Co., 22 New B. 14; Gauche v_ 


Sandon & S. Ins. Co.,10 Fed. Rep. 347; Carroll vy. 


Girard Fire Ins. Co., 138 Pac. Rep. 863; Holens v. 
Richet, 56 Cal. 307. 

8 Reed v. W. F. & M. Ins. Co., 1388 Mass. ; Can- 
field v. W. F. Ins. Co., 55 Wis. 419; Phoenix Ins. Co. 
v. Badger, 53 Wis. 283; Gere v. Council Bluffs Ins. Co., 
67 Iowa, 272; Goldstone v. Osborne,2 C. & P. 550; 
Liverpool, L. & Globe F.I. Co. v. Coeighton, 51 Ga. 
95; May on Ins., § 494. 

9 Gere v. Council Bluffs Ins. Co., 23 N. W. Rep. 137, 


“67 Iowa, 272; Robinson v. George Ins. Co., 17 Me. 


181; Scott v. Phoenix Ins. Co., 1 Stu. K. B. 152. 
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then the agreement not to sue becomes in- 
operative.” 

When and When Not a Bar.—If the con- 
tract does not contain a provision not to sue 
until after an award ‘is made, a stipulation to 
refer a controversy arising out of it to arbi- 
tration is no bar to an action by either party 
to recover damages for a breach of the con- 
tract," unless it was intended as a condition 
precedent.’ The rule would be different if 
there was a reference pending or an award 
made.” A simple agreement to refer where 
no reference has been had does not take 
away the jurisdiction of any court, nor is it a 
condition precedent to suit, but is a mode of 
providing what should be deemed conclusive 
evidence of the fact submitted. 

Not Specifically Enforced.—There cannot 
be a decree for the specific performance of a 
stipulation to arbitrate.“ At common law 
(the rule is changed by the different statu- 
tory provisions), arbitrators cannot compel 
the attendance of witnesses, administer an 
oath, compel the production of documents, 
books of account and papers, or insist upon 
the discovery of facts from the parties under 
oath. Therefore, equity refuses to compel 
a party to submit to a tribunal which con- 
fessedly does not possess power and adequate 
means within itself to investigate the merits 
of acase. Another reason is, the court has 
no power to compel the parties to name the 
arbitrators, or to agree upon them, and not 
having authority to select them itself, the 

10 Phenix Ins. Co. v. Badger, 53 Wis. 283, 10 N. W. 
Rep. 504; Gibbs v. Conn. Ins. Co., 20 N. Y. 8. C. Rep. 
611; Mark v. National Fire Ins. Co., 24 Hun, 565, 91N. 
Y. 663; 2 Dig. Fire Ins. Dec. 40, 41; Leach v. Neptune 
Fire Ins. Co., 58 N. H. 245; Nuring v. Firemens’ Fund 
Ins. Co., 30 N. W. Rep. 350, 63 Mich. 633; Wallace v. 
German American Ins. Co.,1 McCrary, 335,2 Fed. 
Rep. ; 2 Wood’s F. Ins., 115, 116; Schollenberger 
v. Phoenix Ins. Co., 7 Ins. L. J. 697; Mentz v. America 
Fire Ins. Co., 79 Pa. St. 478; Reed v. Washington Ins. 
Co., 188 Mass. 572; Stephenson y. Piscataqua Ins. Co., 
54 Me. 55; Cobb v. New England M. M. Ins. Co., 6 
Gray, 192; Troll v. City Ins. Co.,1 Cliff. 489; Losher 
v. Northwestern Nat. Ins. Co., 18 Hun, 98; Hurst v. 
Litchfield, 39 N. Y. 377; 2 Wood, Ins. 1016. 

11 Oakwood Retreat Assic. vy. Rathbone Imp., etc., 26 
N. W. Rep. 742, 65 Wis. 177; Mentz vy. America Fire 
Ins. Co., 79 Pa. St. 478; Tasher v. Northwescern Nat. 
Ins. Co., 25 N. Y. 98; Hurst v. Litchfield, 39 N. Y. 377. 

12 Perkins v. United States Electric Light Co., 16 
Fed. Rep. 518; Gauche v. Landon & L. Ins. Co., 10 
Fed. Rep. 347. 

18 Hill v. Hollister, supra; Mitchel v. Harris, 2 Ves, 
Jr. 129; Street v. Rigby, 6 Ves. Jr. 814; Gere v. Council 


Bluffs Fire Ins. Co., 28 N. W. Rep. 187, 67 Iowa, 272. 
14 Chicago M. N. B. Ry. Co. v. Stewart, 19 Fed. Rep. 5, 








decree would be incapable of enforcement. 
As shown in closing this article, the policy of 
the common law has been to permit parties 
in all cases to revoke a submission to arbi- 
tration; hence to decree a specific perform- 
ance would conflict with a fundamental prin- 
ciple that is especially sacred in this branch 
of our jurisprudence. Another reason that 
no doubt has suggested itself from the au- 
thorities holding an agreement to submit all 
matters to arbitration of no binding force is, 
that to compel parties to submit to arbitra- 
tion would oust courts of jurisdiction, and 
tend to refer difficult legal questions to inex- 
perienced persons."© This subject is elabo- 
rately discussed by Justice Story in Tobey v. 
Bristol Co., 3 Story, 826, who concludes 
thus: ‘‘The very impracticability of com- 
pelling the parties to name arbitrators, or 
upon their default for the court to appoint 
them, constitutes, and must forever consti- 
tute, a complete bar to any attempt on the 
part of a court of equity to compel the spe- 
cific performance of any agreement to refer 
to arbitration. It is essentially, in its very 
nature and character, an agreement which 
must rest in the good faith and honor of the 
parties, and, like an agreement to paint a 
picture, or to carve a statute, or to write a 
book, or to invent patterns for prints, must 
be left to the conscience of the parties, or to 
such remedy in damages for the breach 
thereof as the law has provided.’’ 


Revocation.—It is a general rule applica- 
ble to all agreements to submit to arbitration 
(and there seems to be no reason why it 
should not apply to insurance contracts), 
that parties may decline to perform or carry 
out this provision at their choice, and this 
right is recognized and guarded very care- 
fully throughout all decisions involving this 
question.” M. C. Patturs. 


15 Noyes v. Marsh, 123 Mass. 286; Hill v. More, 45 
Me. 515. 

46 Greason v. Ketelles, 17 N. Y. 490; Nuring v. Fire- 
men’s Fund Ins. Co., 30 N. W. Rep. 350, 63 Mich. 633. 





THE NULLITY OF PROTECTIVE LAW. 





The constitution of New York provides 
that cruel or unusual punishments shall not 
be inflicted. With this provision in force the 
legislature enacts that execution shall be by 
electricity instead of hanging. 
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Execution by electricity is such a novelty 
that it had never been heard of when the 
constitution was adopted. It is such an ex- 
periment that no man can say that he ever 
saw death from such source, except as pure 
accident; it is so without precedent that the 
attention of the world is drawn to it as an 
idea of recent and fresh production. Yet, 
when the prisoner pleads that such a law 
violates the protective clause, the judges de- 
clare that execution by electricity is not an 
unusual punishment. 

Besides changing the means of death, the 
mode and detail are also changed. The 
prisoner, instead of a sentence for some 
fixed date, is to be placed in solitary confine- 
ment for a period of from one to seven days; 
at some unknown hour his cell door is to 
open and he is to be led out to die, without 
preparation or farewell, in close secrecy—by 
machinery not yet patented, and in some way 
not even known to his judges (except that it 
is to be by shock). He is also moved to an 
indefinite distance out of the district where 
convicted and where it is morally certain that 
neither his family nor ghostly adviser can 
follow him (although these in mockery are 
permitted to attend him). In solitary con- 
finement he is to remain, not knowing of the 
time or method of his vivisection, except 
only that while short it is supposed to be ex- 
quisitely painful—practically by burning a 
hole through his brain—all these things are 
left to be magnified by his imagination in- 
flamed by the loneliness of his solitary con- 
finement and the necessary absence of every 
friend on earth. 

The circumstances of his taking off sur- 
round themselves in his mind with all the 
horrors of the second death; with all the 
terrors of the day of judgment and with all 
the agony that a poetic and sentimental 
cruelty can place about them, besides which, 
remains the fact that all these incidents are 
peculiar to this new law and were never be- 
fore known to Anglo-Saxon jurisprudence. 
But the judges, in wise language, beating 
down the only and essential meaning of the 
words of their native tongue, say that such 
incidents of the execution are neither ‘‘cruel’’ 
nor ‘‘unusual.’’ - 

The constitution of Colorado contains a 


like protective clause. The last general as- |. 


sembly adopted a similar law, except the 





electricity. The prisoner in Colorado also, 
is to be carried toa public slaughter house 
and there, at his jailor’s pleasure, with the 
same secrecy and mystery, is to be privately 
butchered. The trial courts of that State 
have already intimated that such manner of 
punishment is neither cruel or unusual. 

In Utah, a Mormon applies for naturaliza- 
tion ; after taking much testimony the court 
ascertain that his church teaches, and he be- 
lieves, that where church and State conflict 
he must obey the church, and on this ground 
citizenship is refused. On the same ground 
the members of every other church should be 
disfranchised. They all teach, and from 
the essence of religion must teach, that the 
church must be obeyed before the law. The 
persecutions without exception, have been 
because the persecuted obeyed their church 
and not the law—and yet this decision stands 
in the very face of the constitution of the 
United States which forbids the passage of 
any law prohibiting the free exercise ofa 
man’s religion. 

The result is a practical repudiation of the 
Bill of Rights. The natural and self-evident 
meaning of words is denied them. Could 
language be more plain than the common 
English adjectives ‘‘unusual’’ and ‘‘cruel ;’’ 
and yet that which was never heard of be- 
fore is decided to be ‘‘usual;’’ that refine- 
ment of suffering, keener than any pain from 
the ax or the rope, is declared free from all 
element of cruelty aside from the undenied 
proposition that all forms of death are cruel 
to a certain extent; and to prefer obedience 
to God rather than man is declared to be a 
tenent beyond the protection which we 
thought was enjoyed as a part of a religious 
liberty. R. S. Morrison. 

Denver, Colo. 





FRAUDS—STATUTE OF—CONTRACTS TO MAN- 
UFACTURE. 


CENTRAL LIT. & ENG. CO. V. MOORE. 








Supreme Court of Wisconsin, December 3, 1889. 


1. Contracts— Work and Labor—Sales.—A contract 
by A to manufacture for B a quantity of engravings 
and lithographs for theatrical purposes, which are 
useful only to B, is a contract for work and labor and 
not a contract for sale, though A is required to fur- 
nish the materials. 


2. Bailee—Loss by Fire.—Itf B fails to call for such 
goods within the time specified in the contract and 
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they are subsequently des‘royed by fire while they are 
in A’s possession without his fault, the loss falls on B. 


8. Bailee—Insurance.—An insurance affected on such 
goods by A for his own benefit, B not having paid the 


relations between A and B. 


ORTON, J.: By two certain agreements, one 
dated September 15, and the other November 2, 
1885, the plaintiff agreed to manufacture a large 
quantity of engravings and lithographs for theat- 
rical purposes, for the defendant and for his spe- 
cial use, to be taken and paid for during the theat- 
rical season of 1885-86, and all of the work was to 
be completed and ready for delivery by the 15th 
day of December, 1885. A large portion of the 
goods were taken and paid for during the theat- 
rical season above stated, and the remainder was 
ready for delivery by the 15th day of December, 
1885, and during that theatrical season, and was 
not called or paid for until it was burned up on 
the 26th day of May, 1886, on the premises of the 
plaintiff, where it was piled up and set apart for 
the defendant. The plaintiff had procured in- 
surance on this remainder of the work, and re- 
ceived part of what was due on the contracts, for 
the loss, from the insurance company. This suit 
is brought to recover the balance unpaid. The 
jury found that the plaintiff had manufactured 
the goods ready for delivery at the time fixed in 
the contract, and had them ready for delivery at 
all times thereafter, until the fire occurred; and 
that the hand-colored proofs under one contract, 
and the quality of the paper under the other, 
were accepted by the defendant as sufficient; and 
that he also accepted apart of all the different 
kinds of work, and paid for the same, during the 
theatrical season; and that the theatrical season 
ended on the Ist or 5th day of May, 1886. The 
only ambiguity in the contracts was as to when 








that the jury has supplied, and we think on suf- 
ficient evidence, by the last above finding. ‘The 
jury found, also, that it was agreed and under- 
stood that the title of the property should pass to 
the defendant the 15th day of December, 1885, 
the time the work should be finished, and that 
manufacturing the goods and selling them apart 
subject to the defendant’s order, it was mutually 
understood, should be delivery to the defendant. 
These two findings dispose of questions of law 
which depend upon the meaning, construction, 
and legal effect of the written contracts, and 
they ought not to have been submitted to the 
jury. Butthe court sufficiently ruled the same 
way, by refusing to set the same aside, and to 
grant a new trial, and the verdict of the jury, in 
this respect, has done no harm. 

The learned counsel on both sides, and the 
court below, treated this transaction as a sale of 
personal property. It was nota sale. When the 
contracts were entered into there was nothing in 
solido to be the subject ofa sale. The mere pa- 





per, as the basis of this valuable work of mechan- 
ical art, was not only of insignificant value, but 





contract price therefor, does not affect the contractual, 


the theatrical season ended or was to end, and- 





was not the subject of sale. The defendant did 
not wish to buy blank paper, and the plaintiff 
had none to sell. The plaintiff was to manufact- 
ure these engravings and lithographs for the es- 
pecial, peculiar and exclusive use of the defend- 
ant in his business as a theatrical manager.’ They 
were advertisements adapted to the names and 
characters of his theatrical performance. It was 
the plaintiff's work of skill that gave the prop- 
erty produced by it any value. It was work and 
labor performed according to the order and direc- 
tion of the defendant, and according to the terms 
of the contracts. When the required works were 
produced and ready to be taken away by the de- 
fendant and paid for, it was then not a sale. The 
plaintiff did not own them, and did not wish to 
own them, for they were of no use or value what- 
ever to him, and were only of use and value to the 
defendant. When the job was completed accord- 
ing to the contracts, then the defendant was under 
legal obligation to take them away, and pay the 
amount agreed upon, during the theatrical season 
which ended May 5,1886. Ifhedoes not do this, 
what are the legal rights of the parties? Is there any 
question about delivery or acceptance? Clearly 
not. It makes no difference to the plaintiff 
whether the defendant takes them &way or not, 
for he is entitled to be paid for the job, or for his 
work according to the contracts. The contracts 
are that the works shall be paid for ‘‘as they are 
delivered ;”’ that is, as they are. delivered during 
the theatrical season of 1885-86. After that the 
money is due at all events. The defendant is li- 
able because he has not accepted the work, and 
taken itaway, and paid for it, according to the 
contracts. Itis not even property out of which 
the plaintiff could reimburse himself, for it is of 
no value to him, orto any one else, except the 
defendant. How long must the plaintiff wait? 
The money is due, and he may sue forit. These 
are, especially, contracts for work and labor of 
this peculiar kind, and the transaction is more 
clearly not a sale than almost any other where the 
new thing is produced by work and labor for 
another. For in such cases the article produced 
is generally of some considerable value to the 
mechanic, or it may be sold in the market. But 
not so here. But the contracts themselves call it 
work and labor. In both itis that the ‘‘party of 
the first part agrees to lithograph, in a workman- 
like manner, for the party of the second part, the 
following described work.’’ They provide that 
the party of the first part shall print, engrave, and 
lithograph for the other party the various kinds 
ofwork. The plaintiff is stated to be lithograph- 
ers, wood-engravers, printers, and binders. These 
contracts may be likened toa job that a printer 
does for another, and according to his directions, 
when the work consists of hand-bills or adver- 
tisements set up ip attractive form, and adapted 
exclusively to the business of such person, and 
useful to no one else. The job is completed ac- 
cording to contract, and the other party has failed 
to take them away and pay for them. May not 
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the printer sue? Or an artist paints the likeness 
of another according to contract. It is not called 
for, but left a long time on the artist’s hands. 
The work was well done and acceptable to the per- 
sun who ordered it. Itis of no use to the artist, 
or of any value to any one, except to him whose 
likeness or picture it represents. In all these 
cases it is too clear for argument that the tranac- 
tion is not governed by the law of sales, but of 
work and labor. In these supposed cases, if the 
hand-bills and advertisements in the one case, 
and the likeness in the other after the time for tak- 
ing them away and paying for them had expired, 
are burned up, whose loss is it? They are put by 
themselves in a safe place until called for. Why 
should the printer or, the artist lose by the fire, 
and the person who ordered the work done, and 
who is in default in not taking it away and pay- 
ing for it, and by whose negligence it was left 
with the artist where it was burned, without his 
fault, suffer no loss? The law works no such in- 
justice. These cases are alike in principle. They 
are clearly analogous. : 

The defendant, by his own default and neglect, 
left his engravings and_ lithographs with the 
plaintiff, and under his care and custody, asa 
naked baileé, for some time after the time he 
agreed to take them away and pay for them, and 
they were burned. They were piled together and 
set apart for the defendant in a safe place, and he 
had accepted the work as being. according to the 
contract. There can be no doubt, as we have 
said already, that the plaintiff had an action for 
the money agreed to be paid after the time for 
payment had expired. In that view, the fact that 
the work was afterwards burned up is immaterial, 
unless caused by the plaintiff's negligence. But, 
in analogy to a sale of the property, it was left in 
the plaintiff's care by the fault of the defendant, 
and if there was any loss by fire he must suffer 
it. Where several articles of the same kind were 
purchased, and only one taken away, and the 
others left with the vendor, to be called for at 
any time the vendee chose, the title of the prop- 
erty passed to the vendee at the time of the sale. 
Bullis v. Borden, 21 Wis. 139. So the title of this 
property passed to the defendant, December 15, 
1885, when it had all been manufactured accord- 
ing to the contracts, and part of it taken away, 
and after that remained with the plaintiff or un- 
der_its care, until called for, during that theat- 
rical season. Where one had stored in a certain 
warehouse a large number of barrels of flour, 
and sold the same to another, to be paid for 
‘¢twhen used or disposed of,’’ a part of them had 
been disposed of or taken away and paid for. 
Most of the remaining barrels were destroyed by 
fire with the warehouse. It was’ held that the 
property burned belonged to the purchaser, and 
that he was liable at once for the price of that 
burned up. Boland v. Benson, 54 Wis. 387, 11 
N. W. Rep 911. 

There is another principle of liability in such 





a case, and that is that the defendant was liable - 


for not accepting and taking away the goods 
manufactured after the time he was required by 
the contracts to do so, as in Ganson v. Madigan, 
15 Wis. 144. The defendant had ordered a reap- 
ing-machine of the manufacture: of a certain 
kind. The machine was what the defendant had 
ordered, and the plaintiff had set it apart for the 
defendant, so as to be capable of identification. 
It was held that the plaintiff could have sold the 
machine to satisfy his lien upon it, and recover 
the balance of the purchase price, or could have 
held it subject to the defendaut’s order and re- 
cover the whole price. In Mixer v. Howarth, 21! 
Pick. 207, where it is an agreement with a work- 
man to put materials together and construct an 
article for the employer at an agreed price, it was 
held that it was not a sale until actual delivery 
and acceptance, and the remedy was for not accept- 
ing it on the agreement. To the same effect are 
Spencer v. Cone, 1 Metc. 283; Goddard v. Binney, 
115 Mass. 450. In Atkinson v. Bell, 8 Barn. & C. 
277, the defendant ordered certain frames, with 
alterations made on them, of the patentees, and 
when ready for delivery refused to accept them. 
It was held that the plaintiff might recover for 
his not accepting them. To the same effect is 
Lee v. Griffin, 2 Best & S. 272, where a person or- 
dered a set of artificial or false teeth made to fit 
his mouth. It was held that the plaintiff might 
have recovered from the defendant for his not ac- 
cepting them, if the contract had been in writing; 
and Mead v. Case, 33 Barb. 202, was to the same 
effect, where blocks of marble were directed to 
be finished, polished, and lettered with inscrip- 
tions as a monument. But finally, on this gen- 
eral question, this court recently decided that a 
transaction or contract not by any means 80 
clearly not so, was nota sale, but for work and 
labor. In Meincke v. Falk, 55 Wis. 427,13 N. W. 
Rep. 545, the article to be manufactured was a 
family carriage, specially ordered of a particular 
model. The plaintiff's skill, labor, and work- 
mansbip were the special inducement in giving 
the order, and without such order the plaintiff 
would not have manufactured it, and it was not 
kept as a part of his general stock. The carriage 


was completed according to the contract or or-. 


der, and the defendant refused to accept it. The 
action was for the value of the carriage, and for 
storing it for the defendant, on the ground of 
non-acceptance. In that case Mr. Justice Casso- 
day reviewed very fully the authorities on the 
question, which were conceded to be somewhat 
in conflict. It was held that it was not a sale of 
the carriage, but a contract for work and labor, 
and that, therefore, the verbal contract was not 
within the $50 statute of frauds. The complaint 
in this action was not for the price of the goods, 
as sold to the defendant, but the ground of the 
action is that ‘‘the defendant has never ordered 
the same shipped, nor taken or paid for the same, 
or any part thereof ;”’ in effect, that the defendant 
had refused to accept the same. 

This case, therefore, falls directly within the 
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authorities above cited. Although the instruc- 
tions of the court, and the special findings of the 
jury, were more particularly applicable to this 
transaction asa sale of goods, yet many of the 
findings are appropriate to work and labor per- 
formed by the plaintiff for the defendant in pro- 
ducing the goods; such as, that the plaintiff man- 
ufactured the goods called for in the contracts, 
and in the time specified therein, and had man- 
ufactured them, ready for delivery, at the time 
specified. and at all times thereafter, until the 
said fire, and that the defendant had accepted and 
paid for some of all kinds of the work manufact- 
ured. Two other findings, although on the 
question of delivery of the goods as if sold, and 
more as a matter of law than of fact, as legal con- 
clusions, may not be inappropriate to the char- 
acter of the transaction as for work and labor. 
The jury found that the title of the goods passed 
to the defendant on the 15th day of December, 
1885, and that manufacturing the goods and set- 
ting them apart, subject to the defendant’s order, 
was understood to bea delivery to him. These 
are jus" and proper conclusions in this case, treat- 
ing itas one for work and labor, and not fora 
sale of the property. The work was subject to 
the order of acceptance of the defendant, and he 
ought to have accepted it, and paid for it, before 
the fire, and it was merely left with the plaintiff 
by the defendant’s default and at his risk. The 
plaintiff merely held the work as bailee, and sub- 
ject to the lien of the consideration to be paid. 
He had no other interest in the work. 

In the above view taken of the case, the fact 
that the plaintiff insured the goods as nominal 
owner, and collected the insurance, is not mate- 
rial, as bearing on the question of their ownership, 
for the plaintiff had a right to have them insured 
to protect its lien, and doing so as nominal owner 
would be no evidence that the defendant ought 
not to have accepted them and paid for them be- 
fore the fire, and that the loss, if any, was not his 
loss. A vendee before he accepts the goods may 
insure them, and it is no evidence that he has 
waived his right to reject them if they are not ac- 
cording to the contract. Bacon v. Eccles, 43 Wis. 
227. But the defendant ought not to complain of 
the insurance. It was greatly in his favor. He 
would have lost them altogether had not the 
plaintiff insured them for their mutual benefit. 
The goods owned by any one else thau the de- 
fendant would have been of no value whatever, 
either for insurance or sale. The plaintiff, by his 
forethought and prudence, saved the defendant 
from a large portion of the loss which he would 
have been compelled to pay to the plaintiff, and 
lessens pro tanto the amount of his recovery in this 
action. This opinion is much longer than it 
would have been if the case had been tried upon 
the correct theory. It would not answer’ to al- 
low it to go into the reports as a sale, in contra- 
diction of Meincke v. Falk, supra. The result 
was warranted by the evidence just the same, 
however, and the judgment is correct, and the er- 








rors assigned become immaterial. 
ment of the circuit court is affirmed. 


The judg- 


Nore.—The propositions considered in the principal 
case haye generally arisen on the question, whether 
such contracts must be in writing under ‘the statute 
of frauds as being sales of goods, wares and merchan- 
dise. Ifsuch contracts are for work and labor and 
material found, that statute does not apply to them. 
Pollock, C. B., considered, that the decision depended 
upon whether the work and labor is of the essence of 
the contract, or whether itis the materials that are 
found. He considered that the statute applies only, 
when the bargain is for goods thereafter to be made, 
and not where it is a mixed contract of work and labor 
and materials to be found. He added that no doubt it 
isa chattel that was bargained for, and it might be 
recovered as goods sold and delivered, but still it 
would not prevent the price being recovered as work 
and labor and materials. This was a contract, that the 
plaintiff, a pr®fiter, should print for the defendant, a 
second edition of a work previously published by the 
defendant, the plaintiff to furnish the materials in- 
cluding the paper.! Martin, J., said the plaintiff was 
employed to do work and labor and supply materials 
for it, and he is to be paid. ; 

In a subsequent case 2 suit was brought by a dentist 
for furnishing two sets of artificial teeth. Compton, 
J., said asuit for work and labor may be brought, 
when the materials supplied are merely ancillary, but 
in the present case the teeth are the principal subject- 
matter. He compared it tothe case ofa tailor, who 
measures fora garment and afterwards supplies the 
article fitted. Blackburn, J., held, that, if the con- 


tract b2 such, that it will result in the sale of chattel, 


it is a contract of sale; that if the work is to be so be- 
stowed, that the result will not be anything that can 


properly be said to be tthe subject of sale, then the 


proper action is for work and labor. The contract was 
held to be a sale, which fell within the statute. The 
rule adopted in Massachusetts is, that when a person 
stipylates for the future sale of articles, which he is 
habitually making, though at the time they are not 
made or finished, it is essentially a contract of sale, 
and not a contract of labor; otherwise, when the ar- 
ticle is made pursuant to agreement. In New York, 
after much vacillation, it is held, that a parol contract 


to manufacture and deliver articles not then in exist- 


ence is a contract for work and labor. The question, 
whether the party is habitually making such articles, 
is entirely disregarded.4 In a subsequent case the 
court reluctantly followed this ruling, but modified it, 
by holding, that, if the chattel is then in existence, the 
contract is one of sale, even though it may had been 
ordered from a seller, who is to do some work on it to 
adapt it to the uses of the purchaser. In Vermont, in 
order that such work may determine the contract 


to be onefor work and labor, it must essentially 


change the character of the property itself, so that the 
property as itis to be when delivered must be sub- 
stantially different from what it is at the time the con- 


tract is entered into. A contract, to cut trees standing 


on defendant’s land and haul them to a mill and there 
deliver them to the plaintiff at a certain place, was 
considered to be a contract of sale, though such re- 
moval created the greater part of the value of the 


1Clay v. Yates, 1 H. & N. 73. 
2 Lee v. Griffin, 30 L. J. Q. B. 252. 
8 Lamb v. Crafts, 12 Metc. (Mass.) 353. 
4 Parsons v. Loucks, 48 N. Y. 17. 
5 Cooke v. Millard, 65 N. Y. 352. 
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property. In Connecticut, an agreement to manu- 
facture certain articles, and to furnish the materials 
therefor, is a contract for work and labor.’ In Maine, 
if the article exists at the time in the condition in which 
itis to be delivered, it is a contract of saie; but if 
labor and skill are to be applied to existing materials, 
it is a contract for the manufacture of those articles, to 
which such labor and skill are to be applied, and the 
contract does not fall within the statute. A contract 
to make a certain number of bricks four B and to de- 
liver them at a certain place, B selecting the spot 
where, and the clay out of which, the bricks were to 
be manufactured, was considered to be a contract to 
manufacture, and not one to sell. In New Hamp- 
shire, it a person contract to manufacture and deliver 
ata future time certain goods at prices then fixed, or 
at reasonable prices, the essence of the agreement be- 
ing that he will bestow his own labor and skill upon 
the manufacture, it is held not. to be within the statute. 
If, on the other hand, the bargain be to deliver goods 
of a certain description at a future time,and they are 
not existing at the time of the contract, but the seller 
does not stipulate to manufacture them himself or 
procure a particular person to do so, the contract is 
within the statute. The distinction is, that in one 
case the party stipulates that be will himself manu- 
facture the article, and the buyer has the right to re- 
quire him to do it, and cannot be compelled to take 
one as good or even better if made by another; while 
in the other case the seller only agrees to sell and de- 
diver the article, and is under no obligation to make it 
himself, but may purchase it of another.” In Minne- 
sota, where the contract was in doubt, seeming to 
provide fora sale and also for work and labor, the 
court decided it was a contract for work and labor, 
because in cases of doubt they should sustain a con- 
tract rather than annul it. Georgia adopts the earlier 
English rule. Contracts are without the statute, 
which primarily contemplate work and labor to be 
done at the instance of the purchaser and for his own 
use and accomodation, so us to make the work and 
labor of the contracting vendor, or such as he may 
proceed to be bestowed at his expense, the essential 
consideration of the contract.!2 Where a father con- 
tracted with an artist to paint the portraits of his 
children, the court considered the contract to be so 
clearly one for work and labor, though the artist fur- 
nished all the materials, that it declined to discuss the 
question.!3 It will be seen that the decisions turn on, 
whether the work and labor were the essence of the 
contract, the result attained, whether work and labor 
is to be bestowed on an existing article and the change 
effected, the non-existence of the article, whether the 
party is in the habit of making the articles, and 
whether the contract shall require the party or some 
one designated therein to make the article. Courts 
have often regretted that such exceptions to the oper- 
ation of the statute have been allowed, and in some 
cases have suggested, that a statute creating such un- 
certainty should be repealed. 8. S. MERRILL. 

6 Ellison v. Bingham, 38 Vt. 64. 

7 Allen v. Jarvis, 20 Conn. 38, 

8 Hight v. Ripley, 19 Me. 137; Abbott v. Gilchrist, 38 Me, 
260 


9 O’ Neil v. New York, etc. Co., 3 Nev. 141. 
10 Pitkin v. Noyes, 48 N. H. 294. 

ll Phipps v. McFarlane, 3 Minn. 109. 

12 Cason v. Cheely, 6 Ga. 554. 

33 Turner v. Mason, 65 Mich. 662. 








RECENT PUBLICATIONS. 
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This book will fill a long vacant space in the prac- 
ticing attorney’s library, as it is a full and concise 
statement of the law of criminal procedure at each 
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proceedings before the grand jury and closing with 
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attempt to say what the law should be, but only what 
itis. This is a work of great value to the busy crimi- 
nal lawyer, abounding as it does with the latest, as 
well as the earlier decisions of the various States and 
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Volume IV. of this excellent selection of cases on 
the Law of Real Property contains about twenty 
eases. These cases, together with those contained in 
the preceding volumes, treat of almost every question 
arising out of the law of real property. Atthe end of 
each case will be found a note discussing the various 
propositions fresented in the leading case, with all 
the authorities cited. The legal profession is rapidly 
dividing itself into different branches, not as was and 
is done in England by the various names of attorneys, 
solicitors and barristers, but according to the special 
branch of law they wish to adopt and practice. Fol- 
lowing the lead of the lawyers the law writers have 
been for some time dividing the adjudicated cases into 
subheads. Thus, we have leading corporation cases, 
leading insurance cases, and now leading real estate 
eases. This work is worthy of the highest praise, 
and will be of great value to the attorneys who devote 
any attention to real estate law. 
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QUERIES ANSWERED. 
QuERY No. 27. 
(To befound in Vol. 29, Cent. L. J., p. £75.) 

The owner of land abutting on a navigable stream 
takes title only to the high-water line: New Jersey 
Zine & Iron Co. v. Morris, ete. Co.,1 L. R.A. 133; 18 
Cent. Rep. 342; 44N. J..Eq (17 Stew.) 398; 15 Atl. 
Rep. 227. All below high-water line belongs to the 
State, ifa wharf is a public necessity, and the land of 
a private individual is needed for the erection of said 
wharf the land may be condemned for said use. A 
private individual has no right to trespass on said 
land. The owner of the land cannot use it so as toin- 
terfere with the rights of the public: Parker v. West 
Coast Packing Co.,5 L. R. A.17 Oreg., 21 Pac. Rep. 
852; Olive v. State, 86 Ala. 88. The right to use the 
land below high-water line must be derived from the 
public.* 

QUERY NO. 4. 
[To be found in Vol. 30, Cent. L. J. p. 16.) 

The questions presented in this query depend 
largely upon statutory provisions. Answering in a 
general way: 1. If a tax-deed is given at the sale it may 
be recorded immediately. 2. Limitation commences 
to run as against former owner from date of sale. 3. 
Title does not pass until expiration of redemption 
period. During such period a purchaser at tax-sale 
claims adversely. A. 

: QuERY No. 3. 
[To be found in Vol. 30, Cent. L. J. p. 16.) 

The full answer to this query can be found in article 
10, section 11, Rev. Stat Mo., which provides that for 
county purposes the tax must not exceed a certain 
sum, regulated by valuation of county property, i. e., 
in counties having $6,000,000 or less the amount shall 
not exceed fifty cents on the $100 valuation. Then the 
same section provides for the levy for city and town 
purposes, for school purposes and for other purposes. 

QUERY NO. 10. 
[To be foundin Vol. 30, Cent. L. J. p. 102.) 

In Missouri, the boy takes an equal share in the 
lands with the mother: 53 Mo. 334. It may be differ- 
ent insome other States. In England, the question 
would have to be postponed till the mother’s death, 
so as to be certain that all of the children get a share: 
2 Eng. Ch. Div. 511. Gq. T. W. 








HUMORS OF THE LAW. 


“DoInG WELL” aT THE ILLINOIS BaR.—Judge 
Purple, of Peoria, was an able jurist, but he had 
eccentric ideas of what ‘doing well” at the Illinois 
bar meant. While visiting Washington, the Judge 
was asked by a Boston gentleman as to the success of 
a young lawyer who had “‘gone West” some five years 
before. 

“He is doing well, sir,” said the Judge. 

“Heis? Well, I am glad to hear it,” continued the 
geneleman. ‘‘You think he has a good practice, and 
is making money Judge?”’ 

“T don’t know anything about his practice or his 
business ;ebut he is doing well.’’ 

**How is that Judge? You say you don’t know any- 
thing about his practice or his business, yet you think 
he is doing well.”’ 

“T mean just this,” said the Judge—“that any man 
who practices law in Illinois five years and keeps out 
of the Penitentiary is doing well, whether he has 
much practice or not.” 


WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Pablished 
in Fall or Commented upon in our Notes of 
Recent Decisions. 
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1, ADMINISTRATOR’S BoND.—Until the affalrs of a suc- 
cession have been liquidated and ascertained by a final 
account, duly homologated, showing the net balance in 
the administrator’s hands, there is no proof, such as a 
surety onthe administrator’s bond has ‘a right to re- 
quire, of a breach in the condition of the bond, and 
this is a condition precedent to judicial enforcement of 
liability against a surety.—Chapron v. Chapron, La.,6 
South. Rep. 808. 


2. ADMIRALTY— Maritime Liens.— Maritime liens for 
seaman’s wages are superior to a lien for damages 
from negligent towage, where it does not appear that 
the seaman contributed to such negligence.— The Daisy 
Day, U.S. D. C. (Mich.), 40 Fed. Rep. 538. 


3. ADMIRALTY—Shipping.—Where a carrier contracts 
toinsure cargo and fails to do so, and the cargo is lost 
by the sinking of the vessel, the carrier cannot limit his 
liability to the value of the vessel. The limitation of 
liabilty acts do not affect the liability of vessel owners 
upon their direct personal contracts outside of the or- 
dinary business of the vessel.—Larerty v. Clausen, U. 8. 
D.C. (N. Y.), 40 Fed. Rep. 542. 


4. ADVERSE POSSESSION— Limitations.—The right of 
a holder of a certificate of purchase of land from the 
Unitea States to maintain ejectment therefor in the 
federal courts against a defendant in possession, eject- 
ment being in those courts an action at law, accrues, 
so as to set the statute of limitations in motion against 
} him, only when the patentis issued, as the legal title 

until that time isin the United States, against whom 
the statute of limitations does not run, and the issue of 
the patent does not cause the plaintiff’s legal title to re- 
late back to the date of the certificate. — Redfield v. 
Parks, U. 8.8. C., 10 8. C. Rep. 83. 

5. APPEAL—Review.—The question of the incompe- 
tency ofa plaintiff corporation to do business in the 
territory of Montana, for want of compliance with a 
territorial law, cannot be considered on appeal unless 
it is set up in the pleadings in the court below.—Dahl r. 





Montana Copper Co., U. 8. 8. C., 108. C. Rep. 97. 
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6. APPEAL— Drainage. — On a petition for the con- 
struction of a ditch to drain the lands of the petitioners 
and others, where the jury find that the proposed ditch 
is practicable, and will be a public benefit, such finding 
is conclusive, and cannot be reviewed on appeal.—Zig- 
ler v. Menges, Ill., 22 N. E. Rep. 782. 

7. ATTORNEY’S LIEN.—When an attorney has obtained 
a judgment for his client, the statute immediately in- 
vests him with alien thereon to the extent of his rea- 
sonable fees, remaining due and unpaid, for his profes- 
sional services in obtaining the same.—Johnson v. Mc- 
Millin, Colo., 22 Pac. Rep. 769. 

8. BAIL- BOND—Seal.—A seal, or a scrawl to which the 
statute gives the same effect, is essential to a bond; 
and an instrument to which there is no seal or scrawl 
is not a bond, although in the body thereof it is recited 
that the obligors or parties thereto have set their hands 
and seals.— Williams v. State, Fla.,6 South. Rep. 831. 

9. BUILDING AND LOAN SOCIETIES. — On dissolution 
of the society, by acquiescence of all the members, 
before the contributions, reached $1,000 per share of 
stock, its assets should be distributed equally among 
its members, according to their respective number of 
shares, and borrowing members were not entitled to 
have their mortgages canceled until payment of the 
balances due thereon after deducting their respective 
shares of the assets, nor were creditor members enti- 
tled to $1,000 on each of their shares of stock —People v. 
Lowe, N. Y., 22 N. E. Rep. 1016. 

10. CARRIERS—Passengers—Negligence.— Question of 
negligence in alighting from moving train and the duty 
of carriers as to stopping a reasonable time to allow 
passengers to alight.—Coleman v. Georgia R. R. Co., Ga., 
10 S. E. Rep. 498. 


11. CHATTEL MORTGAGES. — A chattel mortgage with 
blank left for the insertion of the name of the mort- 
gagee is of no validity, as against a vendee of the 
mortgagor. — Herr v. Denver Milling § Mercantile Co., 
Colo., 22 Pac. Rep. 770. 


12. CITIZENSHIP. — A person who has declared his in- 
tention of becoming a citizen of the United States, and 
has qualified as an elector,is a citizen ofthe United 
States, and eligible to hold office.— State v. Abbott, La., 6 
South. Rep. 805. 

13. CONSTITUTIONAL LAW— Quo Warranto.—Article7 § 
12, of the constitution does not take away the remedy 
by quo warranto authorized by article 6, § 3, but provides 
a concurrent remedy, which is usually instituted by or 
on behalf of an unsuccessful candidate for an office, to 
determine his right thereto, while quo warranto proceed- 
ings are inthe name of the people, to determine the 
right of the incumbent to the office.— People v. Lundauer, 
Colo., 22 Pac. Rep. 764. 


14. CONSTITUTIONAL LAW — Meat Inspection. — Ordi- 
nances 619 and 620 of the city of Topeka,in regard to 
meat inspection, providing that the animal must be 
inspected before slaughtering, and must be siaughtered 
within one mile of the city limits, the effect of which is 
to exclude dressed meat brought froma distance, are 
unconstitutional, as interfering with free commerce 
between the States. — Ez parte Kieffer, U. 8. C. C. (Kan.), 
40 Fed. Rep. 399. : 


15. ConTRacT—Consideration.— Where defendant, in 
consequence of information imparted to him by plaint- 
iff, entered into a contract binding himself to purchase 
a particular tract of land, and to pay plaintiff one- 
third ofthe net profits realized from its sale, a trust 
in the land results in plaintiff’s favor, and he is entitled 
to have the land disposed of in accordance with the 
terms of the contract, and, when so disposed of, to 
share in its profits.—Green v. Brooks, Cal., 22 Pac. Rep. 
849. 

16. CONTRACT—Exchange of Stock.— A contract to ex- 
change goods for corporate stock, without naming its 
value, calls for the stock atits par value. — Tilkey v. 
Augusta, etc. R. Co., Ga., 10 8, E. Rep. 448. 

17. CONVERSION — Chattel Mortgages. — Where one { 





having a mortgage on chattels takes possession o 
them under a bill of sale obtained by fraud before the 


_ defrauded party repudiates the sale, he is entitled, in 


an action for conversion,to show the amount of his 
mortgage liens in reduction of damages. — Rall v. Cook, 
Mich., 43 N. W. Rep. 1069. 

18. CORPORATIONS— Stock Attachment.— Under Rev. 
St. Ill. ch. 11§8 and ch. 77 §§ 52, 54, corporate stock 
may be attached by leaving an attested copy of the 
writ of attachment with the proper officer of the cor- 
poration.— Union Nat. Bank v. Byram, Iil., 22 N. E. Rep. 
842. 

19. CORPORATIONS—Pleading. — Where a mining cor- 
poration is authorized by law to carry on business in 
any county, and it conducts its principal mining opera- 
tions in one county, but has an office in another, “for 
the purpose of electing its officers and conducting its 
financial operations,” it is within the jurisdiction of the 
proper court of the latter county. — Dade Coal Co. v. 
Haslett, Ga., 10.8. E. Rep. 435. m 

20. COUNTY SUPERVISORS—Taxation.— County super- 
visors in Michigan have no authority, by resolution, to 
vote the sheriff a salary in lieu of all statutory fees for 
services rendered the county, and include such salary 
in the yearly tax levy.— Hewett v. White, Mich., 48 N. W. 
Rep. 1043. 

21. CREDITORS’ BILL. — Under How St. Mich. § 6612, 
which provides that, if the subject-matter of a chancery 
suit is not local, it shall be commenced in the county 
where one of the interested parties resides, the assignee 
of a judgment may maintain a creditor’s bill in the 
county where he resides, and need not sue in the 
county where the judgment was recovered.— Rankin v. 
Rothschild, Mich., 43 N. W. Rep. 1077. 

22. CRIMINAL LAW—Homicide—Threats.—In a trial for 
murder, threats made by a brother of the accused 
against the deceased are not admissible in evidence, if 
it appears that the brother has not been indicted for 
the offense, and that no testimony has been introduced 
tending to show a conspiracy between the brothers for 
the perpetration of the crime charged to the accused.— 
State v. Laque, La.,6 South. Rep. 787. 

23. CRIMINAL LAaw— Former Acquital. — The State is 
never bound in any case by what took place on the trial 
of a former case, where the latter case is entirely dif- 
ferent in all its facts and circumstances from the 
former.— Taylor v. State, Ga., 10 8. E. Rep. 442. 

24@CRIMINAL LAW—Alibi.—Where an alibi is set up as 
a defense,it is not prejudicial error to charge that 
when the people make out such a case as would sus- 
tain a verdict of guilty, and the defendant offers 
evidence, the burden ison him to make out that de- 
fense; and, as to an alibi, and all other like defenses, 
that tend merely to cast a reasonable doubton the 
case made by the people, when the proof is in, then the 
primary question is (the whole evidence on both sides 
being considered) whether defendant is guilty, beyond 
a reasonable doubt.—Sheehan v. People, Iil., 22 N. E. Rep. 
818. 

25. CRIMINAL Law — Homicide. — An indictment suf- 
ficiently charges murder that alleges the killing upon 
“malice aforethought;” it need not allege express 
malice. Nor need it allege the particular part of the 
body where the mortal wound was inflicted.— Giebel v. 
State, Tex., 12 8. W. Rep. 591. 

26. CRIMINAL LAawW— Forgery. — Held, that under the 
evidence the court should have given in charge to the 
jury article 441, Pen. Code Tex., which provides that, 
when the person making or altering an instrument in 
writing acts under an authority which he has good 
reason to believe, and actually does believe, to be 
sufficient, he is not guilty of forgery, though the 
authority be in fact insufficient, or void.—Sweet v. State, 
Tex., 128. W. Rep. 590. , 

27. CRIMINAL Law— Opinion Evidence. — A question, 
the object of which is to prove that a witness expected 
to meet a person at a certain place, is not one intended 
to establish an opinion, buta fact, and is properly al- 
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lowed to be put and answered.— State v. Thomas, La.,6 
South. Rep. 803. 

28. CRIMINAL LAW—Unlawful Sale of Drugs.—Section 
3660, Hill’s Code, makes it unlawful to sell or give any 
of the drugs enumerated in the act, except to those 
who present a prescription from a physician or phar- 
macist, and then only the quantity or kind named in the 
prescription must be delivered, and the prescription 
must be retained, and kept open for public inspection. 
—State v. Jones, Oreg., 22 Pac Rep. 840. 

29. CRIMINAL LAw—Maintenance of Wife.—Statement 
of the law governing form of complaint in, and com 
petent evidence of marriage undera charge of failure 
to support wife.— State v. Schweitzer, Conn., 18 Atl. Rep. 

787. 


30. CRIMINAL Law—Homicide.— Under Rev. St. Mo. § 
1232, which provides that murder committed in the per- 
petration of robbery, etc., shall be deemed murder in 
the first degree, the usual form of indictment is suffi- 
cient, irrespective of the manner in which the crime 
was committed; and so much of an indictment as 
charges the murder to have been committed in the 
perpetration of robbery is surplusage.—State v. Meyers, 
Mo., 128. W. Rep. 516. 

81. CRIMINAL LAw.—Accused as Witness.—Where the 
accused is a witness in his own behalf, it is not prejudi- 
cial error to charge that what he testified to against 
his interest is to be taken as true.—State v. Brooks, Mo., 
12S. W. Rep. 633. 

32. CRIMINAL Law—Former Jeopardy.—A plea of for- 
mer jeopardy is not sustained where it appears that 
the defendant agreed to the discharge of the jury com- 
piained of, upon condition thatthe trial be continued 
untilthe next term, which condition was fulfilled.— 
Arcia v. State, Tex., 12 8. W. Rep. 599. 

33. CRIMINAL PRACTICE— Grand Jury.— Rev. St. Mo. 
1879, § 1792, and section 1780, do not render admissible 
the minutes of evidence before a grand jury, signed by 
the witness, to impeach the witness.—State v. Thomas, 
Mo., 12. 8. W. Rep. 643. 

34. CRIMINAL PRACTICE—Evidence.—It is not admissi- 
ble to prove in general terms that the account given by 
the accused out of court before he testified was the 
same as that to which he testified; the witness judging 
of the coincidence, and not detailing the account heard 
by him to the jury, so as to enable them to judge of it 
for themselves.—McCord v. Statc, Ga., 10 8. E. Rep. 437. 

35. DECEIT—False Representation.— The false state- 
ment of a fact constitutes actionable fraud; hence, if'a 
vendor says to a purchaser that the price he asks is the 
same price that A and B who are in like business, are 
selling at, he states a fact, and, if he knowingly misrep- 
resents, he is guilty of fraud.—Roemer v Conlan, N. J., 
18 Atl. Rep. 858. 

36. DECEIT—Sale.—One who has sold a {Bohemian oat 
note by fraudulently representing that it was good and 
collectible and that the maker waa responsible, can- 
not in an action by the buyer for the recovery of the 
price, assert that as plaintiff was an innocent purchaser, 
the note was good in his hands, and object to the 
admissibilty of evidence showing its invalidity, as he 
would thereby gain an advantage by his own fraud.— 
Evans v. Stuhrberg, Mich., 43 N. W. Rep. 1046. 

37. DEED— Record. — An unrecorded deed transfers 
property to a purchaser just as effectually as a recorded 
deed, as against all the world except creditors of the 
vendor, and bona fide purchasers from him, without no- 
tice.—McCall v. Irion, La., 6 South Rep. 845. 

38. DEED—Description.—A call fora monument ina 
deed to athird person, which deed was not recorded 
until after plaintiff acquired title to her property, and 
to which no reference was made in plaintiff's deed, will 
not be given any effect in considering plaintiff's deed.— 
O Herrin v. Brooks, Miss., 6 South Rep. 844. 

39. DYING DECLARATIONS. — On a trial for murder, 
statements made by the deceased to a physician, sgme 
hours after he was shot, as to the manner of his injury, 
canuot be used against the accused as the dying declar- 





tions of the deceased, where it appears that he was not 
informed that he was going to die, though he expressed 
his regrets at being taken away from the support of 
his family, and did die that night.—Starks v. State, Mies., 
6 South. Rep. 843. : 

40. EASEMENT — Obstruction. — Under covenants in 
deeds to both parties that the land in question was to 
be used for no other purposes than as an alley, and 
that it was to be kept open for the mutual benefit of 
the owners of property on each side, defendants have 
no right to obstruct the alley and an injunction will is- 
sue in plaintiffs’ favor though they were not using the 
alley at the time, and were not damaged by the obstruc- 
tion.— Swift v. Coker, Ga., 10 8. E. Rep. 442. 

41. EJECTMENT—Adverse Possession.—Proof of plain- 
tiff’s actual prior possession under claim or color of title 
is sufficient to maintain ejectment against a naked tres- 
passer, without showing that the possession continued 
tothe time of, and was disturbed by, the trespass.— 
Louisville, etc. R. Co. v. Philyaw, Ala., 6 South Rep. 837. 

42. EMINENT DOMAIN—Damages. — Under article 11, § 
15, Const. Colo., private property must be taken, or 
private property must be damaged, before a cause of 
action arises. The damage must be to the property or 
its appurtenances; or it must effect some right or inter- 
est which the owner enjoys in connection with the 
property, not shared or enjoyed by the public gener- 
ally. The damage must differ in kind, not merely in 
degree.—Gilbert v. Greeley, etc. Ry. Co., Colo., 22 Pac. 
Rep. 814. 

43. ESTOPPEL IN Pals.—Where defendant has sued oat 
an attachment proceedings in rem against a certain 
steamboat, and the marshal and defendant’s attorney, 
on going to attach said boat, find her sunk and beyond 
reach, and do not take her into possession, but inform 
plaintiff's agent in charge of the boat that she has been 
attached, and warn him not to interfere with her, for 
which reason plaintiff refrains from caring for the boat, 
which is injured in consequence, defendant is estopped 
to deny that the boat was in fact attached. — kwheat 
v. St. Croiz Lumber Co., Wis., 48 N. W. Rep. 1130. 


44, EVIDENCE — Dying Declarations. — Held, that the 
admission of statements of deceased as dying declara- 
tions was not error; the presumption on appeal being, 
in the absence of testimony in the record, which does 
not purport to contain all the evidence, that the physi- 
cal condition of deceased was shown to have been such, 
atthe time the declarations were made, as to afford 
plausable grounds for the belief that he was about to 
die.— Pulliam v. State, Ala.,6 South. Rep. 839. 

45. EVIDENCE — Sale. —Under, Code Va. 1887, § 3346, 
which makes an adverse party incompetent to testify 
as to a transaction with a decedent unless, inter alia, it 
was personally had with his agent, whois a alive and 
capable of testifying, the examination must be re- 
stricted to such portion of the transaction as was had 
personally with the agent.— Reherd’s Adm’r v. Clem, Va., 
10 8. E. Rep. 504. 

46. EVIDENCE—Expert Testimony. — Where the court 
has instructed the jury as to what is expert testimony, 
it is not error to omit to instruct that a physician, who 
has testified as to the mental capacity of the maker of 
a deed, isan expert, it being presumed thatthe fact 
was sufficiently impressed on the jury by counsel. — 
Faulkner v. Faulkner, Ga., 10 8. E. Rep. 504. ° 


47, Ex Post Facto Laws — Execution of Criminal.— 
Act 7th Gen. Assem. Colo., substituting the State peni- 
tentary for the county jail as the place of confinement 
pending execution, and directing that the executions, 
which had before taken place publicly, should there- 
after take place within the penitentary walls, is not in 
these respects ex post facto as to one under sentence 
when the act took effect, as it does not change the 
punishment to his disadvantage.— In re Tyson, Colo., 22 
Pac. Rep. 810. 

48. FALSE IMPRISONMENT—Evidence.—In an action for 
false imprisonment arising out of plaintiff's writing a 
letter to one of the defendants, charging him with a 














146 THE CENTRAL LAW JOURNAL No. 


~I 








crime, it is proper to refuse to allow such defendant to 
introduce evidence to refute such charge, as he is pre- 
sumed to be innocent, and, furthermore, the introduc- 
tion of such evidence would allow plaintiff to prove the 
truth ofsuch charge, if possible, thus overshadowing 
the main issue of false imprisonment with such collat- 
eral issue.—Grace v. Dempsey, Wis., 43 N. W. Rep. 112. 

49. FALSE REPRESENTATIONS— Voluntary Payment.— 
Money obtained from a weak-minded, illiterate old 
man, upon false representations made by several, one 
of whom is an attorney, that they had a good cause of 
action against him, which they would prosecute, 
causing him ruinous litigation, may be recovered by 
him, the doctrine of voluntary payment having no ap- 
plication to such a case.—Ingails v. Miller, Ind., 22. N. 
E. Rep. 995. 

50. FRAUAULENT COYVEYANCES.— Invoices made by an 
insolvent, covering his entire stock, and attached to 
bills of sale which were accepted as payment by an at- 
torney of alleged creditors, will not defeat a subsequent 
attachment, where it does not appearthat the goods 
were so described or separated as to identify those sold 
each creditor.— Moss v. Sanger, Tex., 12 8. W. Rep. 616. 

51. FRAUDULENT CONVEYANCES— Husband and Wife.— 
A deed from a husband to his wife, made for a recited 
valuable consideration, and the added one of natural 
affection, it not appearing therein that the husband 
was then indebted to any one, is not fraudulent on its 
face.— Woodruff v. Bowels, N. Car., 10 8. E. Rep. 482. 

42. FRAUDULENT CONVEYANCES. —A mortgage will not 
be set aside in favor of a subsequent judgment lien, as 
fraud of creditors and without consideration, where the 
positive testimony of the mortgagor and mortgagee, 
that there was full consideration, is only met by point- 
ing out some descrepancies in their testimony, and the 
testimony of the assignee of the mortgage that he paid 
therefor the amount of the mortgagee’s claim is de- 
nied only by inference. — Harrington v. Upton, Mich., 43 
N. W. Rep. 1089. 

53, FRAUDULENT CONVEYANCE — Husband and Wife. — 

Facts held sufficient to render void conveyance from 
husband to his wife as against creditors.—Kean v. Conk- 
wright, Mich., 43 N. W. Rep. 1093. 
’ 64. GARNISHMENT—Eguity.—Where money has been 
deposited with the clerk of the court to await the judg- 
ment of the court in an action then pending, the clerk 
cannot be made a party to a bill in equity brought bya 
creditor of one of the parties to such action, for the 
purpose of applying the interest of such party in the 
money so deposited to the payment of the creditor’s 
claim.— Tuck v. Manning, Mass., 22 N. E. Rep. 1001. 

55. GirTts—Husband and Wife.—A married man may 
give away his property during coverture for the pur- 
pose of preventing his wife from acquiring an interest 
thereia if such gift is bona fide and accompanied by de- 
livery.— Williams v. Williams, U.S.C. C. (Kan.),46 Fed. 
Rep. 521. 

56. GUARDIAN AND WARD.—Where a guardian’s ac- 
count on its face shows him indebted to his wards, but 
he has reaily charged himself therein with a sum, paid 
him by mistake by the administrator of the estate of 
the wards’ father greater than the amount of the in- 
debtedness, action cannot be maintained on the guar- 
dian’s bond as for money in his hands due the wards.— 
State v. Bond, Ind., 22 N. E. Rep. 998. 

57. HaBEAS Corpus — County Courts. — The county 
court has no authority to issue a writ of habeas corpus, 
except in cases clearly within the statute; and, when- 
ever it appears at any time that such writ has been is- 
sued without authority, it should be promptly dismissed, 
and prisoner remanded.—£vans v. Bowers, Colo., 22 Pac. 
Rep. 812. 

58. HUSBAXD AND WIFE— Contract.—A gross sum of 
money advanced by the husband to the wife, to be ap- 
plied at her discretion for family expenses, constitutes 
a technical consideration for her agreement to reim- 
burse him therefor. — Hendricks v. Isaacs, N. Y., 22 N. E. 
Rep. 1029. 





59. INSURANCE—Conditions of Policy.—A policy of fire 
insurance provided that “if the interest of the insured 
in said property now is or shall become any other or 
less than a perfect legal and equitable title, then this 
policy shall be void.” It appeared that the deed con- 
veying the property to plaintiff incorrectly described 
it: Held, that the policy was not forfeited.—Diehiman v. 
Dwelling - House Ins. Co., Mich., 43 N. W. Rep. 1045. 

60. INSURANCE—Application.—Where an applicant for 
life insurance gives true answers to the questions put 
to him asthe basis of insurance, but an authorized 
agent of the insurance company inserts in the applica 
tion false answers, the company, and not the insured, 
is responsible for falsity, and it is defense to an action 
on the policy.—0O’ Brien v. Home Ben. Soc. N. Y., 22 N. E. 
Rep. 954. 

61. INTOXICATING LIQUORS— Civil Damage Act.—The 
title of the “‘act to regulate the license and sale of malt, 
spiritious, and vinous liquors,” etc., approved Febru- 
ary 28, 1881, is broad enough to cover a provision therein 
requiring the licensee and his bondsmen to pay all 
damages which individuals may sustain in consequence 
of intoxicating liquors furnished by him to another.— 
Poffinbarger v. Smith, Neb., 43 N. W. Rep. 1150. 

62. JUDGMENT—Merger.—Judgment against one joint 
maker of a note does not merge the right of action 
against the other, who was anon-resident, and there- 
fore not joined in the former action.—Merriman v. Bar- 
ker, Ind., 22 N. E. Rep. 992. 

63. JurRy—Competency.—A juror who states that he 
has formed and expressed an opinion as to defendant’s 
guilt; that it was based on newspaper reports and ru- 
mor; that the opinion was “right positive; that it 
would take evidence to remove it, but that he could 
give defendant a fair and impartial trial, and, if the 
the evidence was different from what he had heard, he 
would change his mind,—is incompetent.— Washington 
v. Commonwealth, Va., 108. E. Rep. 419. 

64. JUDGE—Recusation.—When a judge of the civil 
district court, to whom a cause has been allotted, re- 
cuses himself ex proprio motu, and the cause has been 
reullotted to the judge of another division, the latter is 
without authority to review and annul the order of re- 
cusation rendered by the former.— Statev. Voorhies, La., 
6. South. Rep. 826. 

65. LANDLORD AND TENANT—Title.—In an action by 
the landlord against his tenant, whether the action be 
debt, assumpsit, covenant, unlawful detainer, or eject- 
ment, where neither fraud nor mistake is shown in the 
procurenient of the lease, no proof of title is required 
by the landlord; for in such case the tenant is estopped 
from denying the title of his landlord.— Voss v. King, W. 
Va., 108. E. Rep. 402. 

66. LIENS OF LOGGERS—Statutes.—Under Laws Mich. 
1887, Act 229, in an action by a contractor for labor, 
where the verdict is for plaintiff, butis silent as to the 
lien, it is to be presumed that the jury found no lien, 
and the verdict will be allowed to stand.—Kieldsen v. 
Wilson, Mich., 43 N. W. Rep. 1054. 

67. LIMITATION OF ACTIONS—New Promise.—The note 
in suit being barred on its face by the statute of limita- 
tions a new promise will not be implied from unsigned 
credits entered upon a separate paper sewed tothe 
note, and, according 40 the evidence of the creditor, 
handed to him in tbat condition by the administratrix of 
the maker; it not appearing that any of the credits are 
in her handwriting.— Watkins v. Harris, Ga., 10 8. E. Rep. 
447. 

68. MANDAMUS—Appeal Bond.— An application for a 
writ of mandamus wiil be denied, when its object is to 
to compel a district judge to fix the amount of an ap- 
peal-bond for a suspensive appeal, when no bond was 
offered within the delays for a suspensive appeal.— 
State v. Judge, La., 6 South. Rep. 797. 

69. MASTER AND SERVANT—Assumption of Risks.—A 
ser¥ant that is acquainted with dangers, and fully un- 
derstands the risks, towhich heis exposed, when the 
place prepared for him to work is near or about ma- 
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chinery which is not boxed or covered, and chooses to 
contract to do it, then he assumes such risks; and the 
master is under no obligation to indemnify him sgainst 
the consequences of such 1risks.—foth vr. Northern Pac. 
Lumbering Co., Oreg., 22 Pac. Rep. 842. 

70. MASTER AND SERVANT — Assumption of Risk. — 
Where the evidence shows that the danger was one 
which ought notto bave attended plaintifi’s employ- 
mint, but was ceused by déf«ndant’s negligence, the 
buiden of proving dJhat plaintiff had assumed it asa 
risk of his employment is on defendant.— Naden v. White 
River Lumber Co., Wis., 48 N. W. Rep. 1125. 

71. MASTER AND SFRVANT— Fellow-servants.— Where 
the master mechanic in a railroad company’s shops, 
who has full authority over the men, machinery, and 
work, and whois the only representative of the com- 
pany there at the time, orders a woikman to discon- 
nect the equalizer of one of the locomotives, and, while 
the workmen is engsged in so doing under the direc- 
tions of the master mechanic, the Jatter negligently 
moves the equalizerso that it falls upon and severely 
injures the workman, he will not be considered a fel- 
low-servant, so as to relieve the company from lla- 
bility.— Taylor v. Evansville, ete. R. Co., Ind. 22 N. E. Rep. 
876. 

72. MEASURE OF DAMAGES — Lateral Support. — The 
proper measure of damages forthe unlawiul removal 
of laterai support to land in its natural state is the dim- 
inution inthe value thereof.— Moellering v. Evans, Ind., 
22 N. E. Rep. 989. 

73. MORTGAGE — Payment.—In a suit to foreclosea 
mortgege, wherein the defense is made that the mort- 
gazee accepted notes of a subsequent purchaser of the 
land a8 payment pro tanto of the mortgage debt, and 
plaintiff contends that while he supposed such notes 
were given as a part of the purchase money, they were 
not in reality, and were signed by the purchaser, who 
was the wife of the muker, merely as surety for her 
husbard, end were therefore void esto her, and that 
the maker isinsolvent, the burden rests upon the de- 
fendants to show that the notes were accepted as ab- 
solute payment pro tanto.— Godfrey rv. Crisler, Ind., 22 N. 
E. Rep. 999. 

74. MORTGAGES— Foreclosure.— Where, in an action 
to foreclose a mortgage which has been destroyed, no 
issue is raised as tothe 1ight of the mortgagee to sell 
fixtures which were attached to the realty after the 
execution ofthe mortgage, and the decree is silent as 
to that question, the 1ight must be governed by the 
general rule that the mortgsegee may sell such fixtures. 
—Dutro v. Kennedy, Mont., 22 Pac. Rep. 763. 


75. MUNICIPAL CORPORATIONS— Officers.— Where one 
in possession of the office of city alderman seeks only 
a review of the proceedings takin by the boaid of l- 
dermen in disturbing him in the enjoyment of it, his 
remedy is by certiorari, and not quo warranto.— Beard v. 
Darrow, Colo., 22 Pac. Rap. 784. 


76. NEGOTIABLE INSTRUMENTS — Delivery. — Plaintiff, 
an aged and ignorant man, was approached by certain 
persons, who falsely represented that they were intro- 
ducing paints for a paint company, and offered to send 
him 10 gallons free, and asked him to write his address 
on a postal card. Afterwards the postal card was pre- 
sented to him, upon which was written an order for 100 
gallons, 10 to be free of charge, and it was demanded 
that plaintiff sign a note in payment, and through fear 
of violence, with which he was threatened, he signed 
the note, which was at once snatched up and carried 
away, against his will and demand: Held, that the note 
was not delivered.—Palmer v. Poor, Ind., 22 N. E. Rep. 
984. 


77. NEGLIGENCE—Defective Streets.—A person pass- 
ing over a public sidewalk in a village, which sidewalk 
was elevated from one to three feet above the ground, 
stepped into a hole in such walk, and was permanently 
injured: Held, that a village was liable for such injury 
in the same manner asa city.—City of Wahoo v. Reeder, 
Neb., 43 N. W. Rep. 1145. 








78. NEGLIGEXCE—Infant.—In en action by a child for 
personal injuries, negligence of its mother in allowing 
it to go upon the'street accompanied only by its young 
sisterisno defense.— Winters v. Kas. City Cabel Ry. Co., 
Mo., 12. 8. W. Rep. 652. 

79. NEGOTIABLE INSTRUMENTS.—A promissory note, 
in the ordinary form, containing a stipulation that 
“this note is given for part p: yment cf 1ent of certain 
pasture fields, and is not to Le paid unless I have the 
use of said premises, in accordance with a cei tain lease 
and agieement,” is not negotiable.— Jennings v.. First 
Nat. Bank, Colo., 22 Pac. Rep. 777. 


80. NEGOTIABLE INSTRUMENTS — Joint Makeis. — No 
agency between several joint makes cfa note is im- 
plied from their relation as co signe1s.— Flanigan v. 
Phelps, Minn., 43 N. W. Rep. 1113. 


81. PARTNERSHIP.—About the time a father and son 
sold their business as genere] merchants, which they 
had been conducting as partners, the son bought a 
stock of drugs in the firm name; and this business was, 
under a different name and in another building carried 
on for sbout eight months, when plaintiff, wlo bed be- 
come a paitner in it, sold his interest to the son, teking 
a note in the old firm name of the father and son: Held, 
that even if plaintiff had no notice that the former 
partnership was dissolved, and that the fether had no 
interest in the drug business, the note would not bind 
the father, not being given in a partnership transaction, 
and one partner having no authority to bind another 
by purchesing the interest cf a third. —Summerict v. 
Hamilton, Ind., 22 N. E. Rep. 973. 

82. PARTNERSHIP.— Where J & B and H egreed to en- 
ter into and carry on a certain mercantile business un- 
der such circumstances as to show that the several 
parties tothe agreement placed their money, effects, 
labor, and skill, or some or all of them, in such busi- 
ness, with the understanding that there shonld bea 
co mmupnicn cf the profits therecf between them, it is 
sufficient to constitute, or tends to constitute, the parties 
to said agreement partners in said business.— Dubos v. 
Hoover, Fia., 6 South. Rep. 788. 


83. PARTITION—Widow’s Dower.—In an action for par- 
tition of the father’s estate, brought by one son against 
the fathe1’s widow, end the widow and heirs of a de- 
ceased son, a crc ss-bill filed by the father’s widow, ask- 
ing for an assignment of dower, end damages for de- 
tention thereof since her husband’s death, is demur- 
rable, anda decice allowing her dsmeges will be re- 
versed, as ber claim for arrearages from the deceased 
son should first be established as a claim against his ¢s- 
tate, and ought not to be mixed with a claim against his 
heirs.—Bearinger v. Pelton, Mich., 43 N. W. Rep. 1042. 


84. PRACTICE —Joinder of Actions.—A complaint al- 
leging execution of a note, and that the same is unpaid, 
and seeking foreclosure of and subrogation to rights 
under a mortgage alleged to have been given by one 
defendant to secure another as surety, is not an action 
for foreclosure alone, but a proper joinder of that action 
with an action on the note, on which plaintiff is entitled 
judgment aginst a garnishee, though he fail to estab- 
lish any right under the mortgege.—Jaseph v. People’s 
Sar. Bank, Ind., 22 N. E. Rep. 960. 


85. PROHIBITION—Jurisdiction.—The grant of power 
conferred by article 90 of the constitution, glving this 
court supervisory jurisdiction over inferior courts, is 
entirely independent of those conferred by the Code of 
Practice on the courts therein designated. — State v. 
Henry, La., 6 South. Rep. 807. 


86. PUBLIC LANDS — Homestead Entry. — Under the 
homestead laws of the United States no person by fil- 
ing upon a piece of land acquires any ownership in the 
same; he obtains an inchoate title, which is only com- 
pleted when he has resided upon the land the period 
of time mentioned in the statute, and proved his right 
to the title, and paid for the same.—Sehoolfeld v. Houle, 
Colo., 22 Pac. Rep. 781. 


87. RAILROAD COMPANIES—Negligence.—In an action 
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against a railway company for personal injuries, where 
the facts alleged as constituting negligence are failure 
to ring the bell, to whistle, to give signals to stop the 
train, and running too fast, failure of defendant to have 
alight at the place of the accident when it occurred 
cannot be provento show the company’s negligence, 
as the facts constituting the cause of action must be 
clearly stated, and the evidence confined to the allega- 
tions.— Missouri Pac. Ry. Co. v. Hennessey, Tex., 128. W. 
Rep. 608. 

88. RAILROAD COMPANIES — Defective Crossings. — 
Where the evidence shows that an obstruction on the 
north side of one approach to a railroad crossing made 
it necessary to drive close to the south side, and that 
on the south side of the other approach, which was not 
in line with the former, but swung to the north, the 
planks extended over the embankment about 18 inches, 
the traveled track being only about a foot from the 
brink over which plaintiff was precipitated, the issue 
as to defective crossing is properly left to the jury, in 
an action for the injuries caused thereby.—Brown v. 
Hannibal, etc., R. Co., Mo., 22 8. W. Rep. 655. 

89. RELEASE AND DISCHARGE—Joint Makers.—Where 
the holder of a joint note enters into a verbal agree- 
ment for a consideration, with one only of the three 
makers, that he will release him from two-thirds of the 
debt, and will allow the other third to be paid in a cer- 
tain manner, the other two makers are released from 
further liability upon payment of their two-thirds, and 
the holder must look for the payment of the other 
third as he has agreed.—Seligman v. Pine, Mich., 48 N. W. 
Rep. 1091. 

90. REPLEVIN.—In an action of replevin by the owner 
to recover possession of property, for the injury of 
which he has recovered damages from a railroad com- 
pany as for a total loss, an interplea by the railroad 
company, on the theory that the original action was 
for the conversion ef the property, is bad if it does 
not allege satisfaction of the judgment recovered for 
the conversion.— Dow v. King, Ark., 128. W. Rep 577. 

91. REMOVAL OF CAUSES.—Under the removal act of 
1888, providing thatthe petition for removal must be 
filed “at the time or any time before the defendant is 
required, by the laws of the State or the rule of the State 
court in which suit is brought, to answer or plead to 
the declaration,” an extension of the time to file the 
answer beyond the time expressly provided in the 
State statute does not extend the time to file a petition 
for removal beyond that time.— Velie v. Mauufacturers’ 
Accident Indemnity Co., U.8.C.C. (Wis.), 40 Fed. Rep. 
515. 

92. RES ADJUDICATA.—In an action to recover a bal- 
ance due for a monument defendant pleaded a general 
denial, that the contract had been mutually abandoned 
and that it was obtained by fraud. The monument was 
worth less than the agreed price and less than a horse 
buggy already paid theron: Held, that a general ver- 
dict and judgment in her favor estopped her from 
bringing action to recover the value of the horse and 
buggy.— Howe v. Lewis, Ind., 22 N. E. Rep. 978. 


93. SUPREME COURT — Jurisdiction. — The Supreme 
Court of the United States has jurisdiction to review 
a decision of the supreme court of a State that a State 
statute directing the assesssment of taxes against rail- 
roads not exempt from taxation is applicable to a 
particular railroad company, which claims to be ex- 
empt by its charter, granted by the State before pas- 
sage of the statute, as, if this be true, the statute im- 
pairs the obligation of the contract.— Yazoo, etc. R. Co. v. 
Thomas, U. 8. 8. C., 108. C. Rep. 68 


94. TaAxaTION — Confiscated Property. — The assess- 
ment of taxes against the adjudicatee of confiscated 
property, during his tenure thereof, is legal and valid. 
He reaps the fruits, and should bear the burdens.— 
Brent v. City of New Orleans, La.,6 South. Rep. 793. 

%. TaxaTion—Corporate Stock.—In suits to reduce or 
annul assessments of shares of capital stock of the 
shareholders in a corporation, it is unnecessary to 





join the shareholders in the suit. — Planters Crecent Oi! 
Co. v. Assessors, La., 6 South. Rep. 809. 

9. TAXATION—Joint-Stock Companies. — The United 
States Express Company, a company organized and do- 
ing business in New York under articles of agreement, 
is not a mere private partnership, but a joint-stock 
company, organized or incorporated under the laws of 
the State, and taxable under Laws N. Y. 1880, ch. 542, § 3. 
—People v. Wemple, N. Y., 22 N E. Rep. 1046. 


97. TELEPHONE COMPANIES — Dangerous Wires. — 
Where a telephone and telegraph company has a right 
to erect poles and secure the same, it is negligence to 
so secure them by guy wires asto endanger thesafety 
of the public.— Wilson v. Great Southern Telephope ¢ Tele- 
graph Co., La., 6 South. Rep. 781. 


98. TRIAL—Remarks of Counsel.—Counsel was allowed 
tosay: “This is a deliberate scheme to swindel and 
defraud, gotten up by a Jew, a Dutchman, and a law- 
yer,” describing one party as “the old he-Jew of all, 
who, no doubt, planned the whole thing: Held, that 
the verdict should be reversed, it appearing from the 
evidence that the language might have prejudiced the 
jury.— Moss v. Sanger, Tex., 12 8. W. Rep. 619. 


99. TRESSPASS—Damages—Witness.— Since a witness 
may be cross-examined in full respecting his reasons 
for his estimate of the amount of damages caused by 
defendant’s alleged trespass, he may give his estimate, 
in his direct examination, without stating the reasons 
upon which itis based. — Razzov. Varni, Cal.,22 Pac. 
Rep. 848. 

100. Usury.—Held, that it is for the jury to decide 
whether certain stipulations in the contract of sale 
were void asa cover for usury.— White v. Guilmartin, 
Ga., 10 8. E. Rep. 444. 

101. WARRANTY—Bieach.—In an action for breach of 
covenant or warranty, after plaintiff has been ousted 
by the real owner, allegations ina cross-complaint as 
to the rental value of the land duriug the time it was 
occupied by the plaintiff, and as to the value of timber 
removed therefrom by him, are properly striken out, 
although in the suit determining the titie the real 
owner sought and failed to obtain judgment therefor 
against the plaintiff.—Rheav. Swain, Ind., 22 N. E. Rep. 
1000. 

102. WILLS—Testamentary Capacity.—Where the com- 
plaint in a will case charges both undue influence and 
incapacity, and the evidence clearly shows the latter, 
the supreme court will not, under a general verdict, 
weigh tha evidence as to the former.—Stacer v. Hogan, 
Ind., 22 N. E, Rep. 990. 


103. WILLS—Description.— The will of a testator, a 
widow, devised all her property, or as rouch as should 
be necessary for the purpose, in trust for the support, 
use, and benefit of her father. Upon his death, after 
the payment of certain specific legacies, the testator 
bequeathed all the residue of her estate to the next of 
kin, and the next of kin of her deceased husband: 
Held, that the next of kin of testator and her husband 
was to be determined as of the time of the death of her 
father, and included only the nearest blood relations 
living at that time.—Fargo v. Miller, Mass., 22 N. E. Rep. 
1003. 

1¢4, WILLS — Undue Influence. — In proceedings by 
heirs to set aside the probate ofa will, a decree of a 
court of another State will be admitted to show the 
adoption of a petitioner by deceased,- without proof as 
to the law of adoption in that State; there being no 
proof that the court had not jurisdiction.—Bromn v. 
Mitchell, Tex., 128. W. Rep. 606. 


105. WITNESS—Impeachment.—Where a party is really 
surprised by the testimony of his own witness, it is in 
the discretion, and is often the duty, of the court to al- 
low leading questions to be propounded ; and, in an ex- 
treme case, a cross-examination of such witness by the 
party calling him should be permitted; but sound dis- 
cretion must be exercised, lest the privilege be abused. 
—Badcock v. People, Colo., 22 Pac. Rep. 817. 
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